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IN THE DISTRICT COURT OF THE FIRST JTJDICIAL DISTRJCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

RONNEL BARRETT, an individual;
GREGG HAMMERBERG, an individual;
ERIC l TESTER, an individual; and
MATTHEW WILLIAMS, an individual,
Plaintiffs,

Case No. CV 13-8793
DEFENDANTS' MEMORANDUM IN
OPPOSITION TO PLAINTIFFS'
MOTION FOR PARTIAL SUM1v1ARY
JTJDGMENT

vs.
HECLA MINING COMP ANY, a
Delaware Corporation; JOHN JORDAN,
an individual; DOUG BAYER, an
individual; SCOTT HOGAMIER, an
individual,
Defendants.
The plaintiffs have moved for summary judgment on defendants' Fourth and Seventh
Affirmative Defenses, raising the exclusive remedy set forth in Idaho's Worker's Compensation
law, and defendants Fifth, Seventh, and Eighth Affirmative Defenses raising defenses under the
Idaho Employer's Liability Act. Defendants have also moved for summary judgment on the
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an
that the defendants acted recklessly.

documents are

inadmissible.

803(8)(D)2; Kuhn v. Coldwell Banker Landmark, Inc., 150 Idaho 240,251,245 P.3d 992,
1003 (2010); Jeremiah v. Yanke Mach. Shop, Inc., 131 Idaho 242, 246, 953 P.2d 992, 996
(1998); see Fragnella v. Petrovich, 153 Idaho 266, 274-275, 281 P.3d 103, 111 - 112 (2012)
(state police investigative report inadmissible in negligence action under I.RE. 803(8)(A)). For
purposes of this motion the MSHA citations and report are offered for the truth of the matter
asserted, the culpability of the defendants. I.RE. 801 and 802. They are inadmissible. 3

1

See generally, Plaintiffa' Statement ofFacts in Support ofMotion for Partial Summary Judgment,
Plaintiffs' Memorandum in Support of Motion for Partial Summary Judgment, Affidavit of Jack
Spadaro in Support of Plaintiffs' lvfotion for Partial Summary Judgment and Affidavit of Eric S.
Rossman in Support ofPlaintiffs' Motion for Partial Summary Judgment.
2

(8) Public Records and Reports. Unless the sources of information or other circumstances
indicate lack of trustworthiness, records, reports, statements, or data compilations in any form of
a public office or agency setting forth its regularly conducted and regularly recorded activities, or
matters observed pursuant to duty imposed by law and as to which there was a duty to report, or
factual findings resulting from an investigation made pursuant to authority granted by law. The
following are not within this exception to the hearsay rule: (A) investigative reports by police arid
other law enforcement personnel, except when offered by an accused in a criminal case; (B)
investigative reports prepared by or for a government, a public office or an agency when offered
by it in a case in which it is a party; (C) factual findings offered by the government in criminal
cases; (D) factual findings resulting from special investigation of a particular complaint, case, or
incident, except when offered by an accused in a criminal case.
3

Regardless of not being relevant or admissible, the MSHA citations are merely citations-not a
final determination of the defendants' culpability under MSHA. In fact, Hecla contested the
MSHA citations before the Federal Mine Safety and Health Review Commission as MSHA v.
Hecla Limited, Docket Nos. West 2013-781-M, West 2013 782-M, and WEST 2014-990-M.
a.."'1d Hecla
the matter
a
was
which
resulted in reducing both the negligence designations of "reckless
"

OPPOSITION

PLAINTIFFS MOTION FOR

Judgment, p.

· see also

Affidavit ofJack Spadaro in Support ofPlaintiffe' Motion for Partial Summary Judgment,
· Affidavit ofDr. Dally in Support ofPlaintiffs' Motion for Partial Summary Judgment,

~

~

67,

68. The proffered expert opinions are conclusory, speculative, lack foundation, unsubstantiated

and therefore, inadmissible.
"An expert opinion that is speculative or unsubstantiated by facts in the record is
inadmissible because it would not assist the trier of fact to understand t..lie evidence or determine
a fact that is at issue." Athay v. Stacey, 142 Idaho 360, 366, 128 P.3d 897, 903 (2005). "The
admissibility of expert testimony is a matter committed to the discretion of the trial court, and the
ruling will not be overturned absent an abuse of that discretion." Id., citing Swallow v.

Emergency Med. Of Idaho, P.A. 138 Idaho 589, 67 P.3d 68 (2003). "To be admissible, the
expert's testimony must assist the trier of fact to understand the evidence or to determine a fact
in issue. Id. An expert's opinion is also inadmissible if it concerns conclusions or opinions that
th.e average juror would be qualified to draw from tlie facts utilizing the juror's common sense
and normal experience." Id., citing Rockefeller v. Grabow, 136 Idaho 637, 647, 39 P.3d 577, 587
(2001).

numerous
and
Bayer or any other Hecla agents. Dec. lv.f Ramsden, Ex.
~VU<v-U.

no

DEFENDANTS' MEMORANDUM IN OPPOSITION TO

on

Doug

FOR

~h~~iU~ Idaho

as well as Bear

Lake County, Idaho. 4 The Athays

"'""'"'rt-=•rl

a cause

action, pursuant to Idaho Code§ 49-623,

claiming the law enforcement officers acted with reckless disregard, which resulted in the Athays'
injuries.

defendants moved for summary judgment. The Athays filed an affidavit and

supplemental affidavit of their expert in opposition to summary judgment. The district court
granted the defendants' motion to strike the expert affidavits and granted summary judgment in
favor of the defendants. In granting the motion to strike "[t]he district court determined that the
affidavits were 'replete with references to what the suspect would have done and what the suspect
was thinking' and that there was a lack of foundation for such references." Id., at 366,903. The
Athays appealed the district court's striking of the affidavits.
The Supreme Court affirmed the district court on appeal, holding "That portion of Athays'
expert testimony at issue concerns his statements regarding causation and his opinion that the
defendants' conduct constitutes reckless disregard. The district court did not abuse its discretion
in striking the affidavits. They contaL.'1ed statements concerning what [the driver] allegedly k..riew
and would have done under certain circumstances and conclusions unsupported by the evidence.
The expert's opinion that the conduct of the pursuing officers constituted reckless disregard was
inadmissible for two reasons. First, there is no indication that the expert knew the standard in

a

DEFENDANTS' MEMORANDUM IN OPPOSITION

PLAINTIFFS' MOTION FOR

actually

degree of manifest danger

nP<rl't:>1'

v. Borden, 91

1

134, 417

continues his course of conduct. Hodge

84 (1966). It is not sufficient that he should have

known of the danger. Id. The Athays' expert is no more qualified than the average juror to draw
conclusions from

evidence regarding what any of the defendants actually perceived or

understood." (emphasis added).
As in Athay, the Affidavits of Jack Spadaro and Dr. Dally are inadmissible because there
is no evidence on this record demonstrating that either expert by virtue of his education, training
or experience knows the applicable standard under Idaho's Worker's Compensation Law for
"wilful or unprovoked physical aggression." Absent such evidence, the experts' conclusion that
acted with "wilful or unprovoked physical aggression" is conclusory, speculative, lacks
foundation and unsubstantiated. Such testimony does not assist the trier of fact in understanding
the evidence or determining whether defendants' actions constituted "wilful or unprovoked
physical aggression."

Plaintiffs' experts' affidavits or the speculative and unsubstantiated

portions thereof are in.admissible and should be stricken. Expert testimony that is speculative,
conclusory, or unsubstantiated by facts in the record is of no assistance to the trier of fact and is
therefore admissible. Pocatello Hosp., LLC v. Quail Ridge A1ed Investor, LLC, 156 Idaho 709,
715,330 P.3d 1067, 1073 (2014); Weeks v. E. Idaho Health Servs., 143 Idaho 834, 838, 153 P.3d
1180, 1184(2007).
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DEFENDANTS' STATEMENT OF UNDISPUTED FACTS
1.

L~vvi-

Mining Company through its

Limited ("Hecla") is

engaged in the business of mining and owns and operates the Lucky Friday mine in the Silver
Valley of Northern Idaho.
2.

The individual defendants, John Jordan ("Jordan"), Doug Bayer ("Bayer"), and

Scott Hogamier ("Hogamier") were employees of Hecla on December 14, 2011. Complaint,

,r,r,

19-21, 74; Answer, ,I,I19-21.

3.

On December 14, 2011, plaintiffs Ronnel Barrett ("Barrett"), Gregg

Hammerberg ("Hammerberg"), Eric Tester ("Tester"), and Matthew Williams ("Williams")
(collectively "plaintiffs") were employed by Hecla as miners

Lucky Friday mine.

Complaint, ,i 12;Answer, ,i 12.

4.

On November 16, 2011, a rockburst occurred at the 5900 level of the Lucky

Friday mine. Dec. M Ramsden, Ex. A (Barrett's Answer to Interrogatory No. 9); Ex. B (Bayer
depo, p.11, ll. 3-21). The rockburst occurred shortly after blasting at the 5500 level of the

mine. Id. Ex. D (Jordan depo, Ex. 13). The 5900 drift was blocked as a result of the rockburst.
Id.

5.

Hecla immediately notified MSHA of the rockburst. Jd. Ex. C (Hogamier depo,

p. 31,· ll. 2-16.) On November 16, 2011, MSHA issued a verbal Section 1030) Order requiring

Hecla to withdraw all miners from the area affected by the rockburst. Jd. Ex. D (Jordan depo,
18);

C (Hogamier depo, Ex.
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1

Id.

(Jordan depo,

18).

rehabilitation plan was to take place in two phases.

phase included

installing longer Dywidag bolts, split sets, chain link mesh, cable bolts, and spraying the back
and ribs of the drift with two to three inches of shotcrete. The rehabilitation plan also i..ricluded
installing Geokon 4300NX stress gauges in the walls of the 5900 pillar to monitor stress levels.

Id. Ex. B (Bayer depo, Ex. 23); (Bayer depo, Ex. 28; p. 52; ll. 2-5). 5 The second phase of the
rehabilitation plan included installing a steel tunnel liner in the drift at the area of the rockburst
and filling the area between the tunnel liner and the walls of the drift with Tekfoam. 6
8.

Hecla also engaged an independent professional consultant, Dr. Wilson Blake7

("Blake"), to evaluate the cause of the rockburst, assess the present stability of the 5900 pillar,
and to assist in designing a rehabilitation plan and developing safety protocol for the
rehabilitation process. Id. Ex. B (Bayer depo, p.11, ll. 3-21); Ex. D (Jordan depo, Ex. 13).

9.

Blake inspected the 5900 pillar on November 16 and 23, 2005. Id.

D(Jordan

depo, Ex. 13). Blake also performed an engineering analysis of the rehabilitation plan.

5

Hecla read and collected stress readings from the stress gauges twice a day from December 1,
2011 to December 14, 2011. Dec. M Ramsden, Ex. B (Bayer depo, Ex. 28);
6
Tekfoam is compressible concrete foam, capable of being sprayed.
7
Dr. Blake has a BA in Geology, an MS in Engineering Science and a PhD in mining engineering.
Dec. M Ramsden, Ex E. (A.ff Wilson Blake). Dr. Blake has 48 years of professional experience in
mining engineering and geology. He is a "consultant to numerous mining, consulting engineering,
and research organizations worldwide regarding rock mechanics, mining engineering, monitoring,
rockburst control, and the design and stability of underground and surface excavations." Dr. Blake
been a rock mechanics consultant for the Lucky Friday mine
approximately
years.
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measures

conducting the

Dec.

Ramsden,

B (Bayer

· Ex. 15). 8

11.

MSHA approvedHecla's rehabilitation plan. Id. Ex. C (Hogamier depo, Ex. 33).

12.

On December 1, 2011, Hecla completed the first phase of the rehabilitation plan,

including installation of the stress gauges, and began taking daily readings and monitoring the
stress gauges. Id. Ex. B (Bayer depo,

23-LF 5900 Rockburst Repair-November 29, 2011.). 9

10

8

After the December 14, 2011 rockburst, which was considered a strain burst in the east wall of
the 5900 drift, Blake and another consultant Dr. Mark E toured footwall openings of the 53005900 sill pillar above the 5900 drift pillar. Blake revised his opinion that the November 16, 2011
rockburst was a pillar burst in the 5900 pillar; instead he concluded that it was a fault-slip event
associated with closure of the mined out zone off of the 5300-5900 sill pillar above. The damage
to the 5900 pillar now appeared to be the result of the seismic shockwave from that fault-slip event
impacting the stressed back of the 5900 pillar. Dec. M Ramsden, Ex. E (Aff. Wilson Blake); Ex. B
(Bayer depo. pp. 70-72).
9
Hecla installed 12 foot Dywidags on the back of the drift in a 4 foot by 4 foot pattern, 20 foot
cabie bolts installed on a 6 foot by 6 foot pattern. Wire fencing was also iJ:1stalled with 4 foot and
6 foot with split sets, the ribs of the drift were wired and bolted with 8 foot Dywidags on a 4 foot
by 4 foot pattern, and 6 foot and 4 foot split sets. The entire area was then shotcreted to a depth
5900 Rockburst Repair2 to 3 inches. Dec. M Ramsden, Ex. B (Bayer depo. Ex.
November 29, 2011).
10
The rehabilitation plan was approved by MSHA through a series of modifications to the Section
103(k) Order.
On November 17, 2011, after inspection of the fall area, MSHAmodified the Section 103G)
Order to a Section 103(k) Order, " ... to allow miners to conduct work including roof bolting,
scaling, and removal of pipe to assess dan1age and clear the way for repairs." Dec. M Ramsden,
Ex. C (Hogamier depo, p. 31; ll. 2-16; 56, 10-25, 57, 1 · Ex. 33). Hecla miners inspected the
to secure the area.
depo,
area
On November 30, 2011, MSHA again modified the Section 103(k)
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11

support of

requested modification, Hecla

the monitoring data from the stress

monitors. Id. Ex. B (Bayer depo, p.103-106). 12
14.

On December 6, 2011, MSHA again modified the Section 103(k) Order

allowing Hecla to resume mining production and operations at the Luck.1 Friday mine until the
arrival of the tunnel liner. Id. Ex. C (Ho gamier depo, Ex. 33).
15.

On December 6, 2011, Hecla resumed mining operations and production in the

Lucky Friday mine. Amended Dec. D. Bayer, p. 5.
16.

From December 6, 2011 until December 14, 2011, no rockbursts occurred. Id.

17.

Hecla complied with the directives of the Sections 103(j) and (k) Orders in place

from November 16 until December 14, 2011. Id., p. 6.
18.

From November 16 until December 14, 2011, Hecla management, employees

and independent consultants and MSHA representatives inspected and worked in the area of
the November 16, 2011 rockburst without incident. Id., p. 5.

19.

The tunnel liner components arrived at the mine on December 12, 2011 and the

representative from the tunnel liner manufacturer arrived the next day.

Once the

to install three stress gauges. Id. (Hogamier depo, Ex. 33).
11
Notably, Hecla represented to MSHA that it did " ... not expect another rockburst." Dec. M
Ramsden, Ex. B (Bayer depo, Ex. 28).
12
On December 6, 2011, MSHA modified the Section 103(k) Order allowing Hecla to allow
through
area
(Hogamier, depo Ex.
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR

20.

On the morning ofDecember 14, 2011, Bayer

other Hecla employees were

the 5900 drift for approximately six hours installing the liner. Id.; Dec. M Ramsden, Ex. B (Bayer

depo, p. 61; ll. 14-20). During which time, Bayer conducted a workplace inspection, evaluated
the shotcrete, listened to the ground and evaluated the morning readings from the stress gauges.
" .. [T]here was nothing that indicated another rockburst was imminent.. .. " Id.
21.

On December 14, 2011, the plaintiffs were directed by Bayer to work on

installation of the tunnel liner at the 5900 pillar as part of the rehabilitation plan. Dec. M

Ramsden, Ex. A (Barrett's Answer to Interrogatory No. 9).
22.

Hecla representatives briefed plaintiffs and other miners on safety protocol and

the installation process. Amended Dec. D. Bayer, pp. 5, 6. Hecla also supplied plaintiffs and
other miners with proper safety equipment for installing the tunnel liner. Id.

23.

On the evening of December 14, 2011, plaintiffs began their shift at the Lucky

Friday mine. Complaint, ,r 74.
24.

At approximately 7:40 pm on December 14, 2011, a rockburst occurred in the

5900 drift where the plaintiffs were installing the tunnel liner. Id.; Amended Dec. D. Bayer, p.
6.

25.

Prior to the December 14, 2011 rockburst, Hecla management had no reason to

expect a rockburst would occur.

5, 6,· Dec. ]vf. Ramsden,

OPPOSITION

B (Bayer depo,

61; ll.

cause or

l .

6, 7.

rockburst of December 14, 2011 was unpredictable.
28.

Hecla did not want any miners, including the plaintiffs, to be injured at any time

during the rehabilitation of the 5900 drift. Amended Dec. D. Bayer, p. 6.
SUMMARY JUDGMENT STANDARD

"A moving party is entitled to summary judgment when the norunoving party
fails to make a showing sufficient to establish the existence of an element
essential to that party's case on which that party will bear the burden of proof at
trial." Brown v. City of Pocatello, 148 Idaho 802, 806, 229 P.3d 1164, 1168
(2010) (quoting Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 530-531,
887 P.2d 1034, 1037-38 (1994) (citing Celotex Corp. v. Catrett, 477 U.S. 317,
322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265,273 (1986))).
Asbury Park, LLC v. Greenbriar Estate Homeowners 1 Ass 1n, Inc., l

Idaho 338, 342, 271

P.3d 1194, 1198 (2012).
If the pleadings, depositions and admissions on file, together with the affidavits, if any
show that there is no genuine issue as to any material fact then the moving party is entitled to
a judgment as a matter oflaw. I.R.C.P. 56(c). fa determining whether there is a genuine issue
of material fact the trial court must liberally construe the facts, and draw all reasonable
inferences, in favor of the non-moving party. If the evidence reveals no disputed issues of
material fact, then only a question oflaw remains. Conner v. Hodges, 157 Idaho 19, 23, 333
P.3d 130, 134 (2014). "Statutory interpretation is a question oflaw subject to free review." J
& M Cattle Co. v. Farmers Nat'l. Bank, 156 Idaho 690, 692, 330 P.3d 1048, 1050 (2014). On
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V.

Idaho 903,

omitted). Golub v. Kirk-Hughes Development,

2015

2 (Idaho 2015).

If a motion for summary judgment is supported by a particularized affidavit, the

opposing party "may not rest upon the mere allegations or denials of that party's pleadings,"
but must set forth specific facts showing a genuine issue of fact. I.R.C.P. 56(e); Stevens v.
Fleming, 116 Idaho 523, 525, 777 P.2d 1196, 1198 (1989); Butters v. Valdez, 149 Idaho 764,

770, 241 P.3d 7, 13 (Ct.App.2010); Verbillis v. Dependable Appliance Co., 107 Idaho 335,
337, 689 P.2d 227, 229 (Ct.App. 1984). Summary judgments are to be decided on facts
actually shown in the record. Lind v. Perkins, 107 Idaho 901, 903, 693 P.2d 1103, 1106
(Ct.App. 1984). A court will not hypothecate facts to forestall a summary judgment. Eimco
Div., Envirotech v. United Pacific, 109 Idaho 762, 764, 710 P.2d 672, 674 (1985). Further, it

is well settled that a mere scintilla of evidence or only a slight doubt as to the facts is
insufficient to withstand summary judgment. Corbridge v. Clark Equipment Co., 112 Idaho
85, 87, 730 P.2d 1005, 1007 (1986).
The purpose of summary judgment is to avoid useless trials. When there are no genuine
issues of material fact and a party is entitled to judgment as a matter oflaw, a trial court is justified
in denying a trial on the merits. McKinley v. Fanning, 100 Idaho 189, 194, 595 P.2d 1084,
1089 (Idaho, 1979); Sandelin v. Pietsch, 98 Idaho 337,340, 563 P.2d 395 (1977).

NO EVIDENCE EXISTS ON THIS RECORD THAT DEFENDANTS ENGAGED IN
"WILFUL OR ·uNPROVOKED PHYSICAL AGGRESSION." J.C. § 72-209(3)
DEFENDANTS' :MEMORANDUM IN OPPOSITION TO PLAINTIFFS' l\/IOTION FOR

01
burden

reasons set
establishing

are entitled to remedy outside of Idaho's Worker's

Compensation Law.
Idaho's Worker's Compensation Law provides an exclusive remedy for employees
injured in the course of employment and limits the liability of employers for such injuries. LC.
§ 72-101, et seq. Idaho Code§ 72-209(3) provides for an exception to the exclusive liability
of the employer in worker's compensation "in any case where the injury or death is
proximately caused by the wilful or unprovoked physical aggression, of the employer, its
officers, agents, servants or employees, the loss of such exemption applying only to the
aggressor and shall not be imputable to the employer unless provoked or authorized by the
employer, or the employer was a party thereto." The exclusive remedy also prohibits a civil
claim against the plaintiffs' co-employees and officers, agents and servants of the employer.

LC. § 72-209.
Plaintiffs assert "wilful or unprovoked physical aggression" requires "something more
than ordinary negligence combined with a substantial risk of harm but something less than
deliberate intent to injure ... " P laint(ffs' Lftvfemorandum in Support of Motion for Partial
Summary Judgment, p. 6-13. Plaintiffs cite various cases and Idaho Pattern Jury Instruction

2.25 to support their interpretation. Id. Plaintiffs' citations have no rational relation to the

DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR

meanmg
look no further

analysis. "Wilful or unprovoked physical

requires a

showing that the employer harbored some ill will towards the employee or wanted to cause
injury to the employee. Kearney v. Denker, 114 Idaho 755, 760 P.2d 1171 (1988); DeMoss v.

City of Coeur d'Alene, 118 Idaho 176, 795 P.2d 875 (1990); Marek v. Hecla Mining
Company. 14 This is Idaho law and the law of foreign jurisdictions. 15
In Kearney, the Idaho Supreme Court held that negligence by the employer was
insufficient to overcome the protection of the exclusive remedy. Kearney involved an injury
to an employee in the course of her employment for a landscaping service. The lawnmower
she was operating at the time of her injury was made up of a chassis and engine that had been
acquired separately by the employer. Safety devices came with the chassis: a flywheel safety

13

The cases and jury instruction cited do not interpret the "wilful or unprovoked physical aggression"
requirement ofidaho Code§ 72-209(3). The cases concerning "willful and wanton" misconduct as
the functional equivalent of "recklessness" do not inform this court of the meanirig of the legal
standard "wilful or unprovoked physical aggression." See Henne/er v. Blaine County School Dist.,
P.3d
, 2015 WL 1449855, 3-4 (Idaho 2015) (willful conduct is the essential
equivalent of intentional or reckless conduct in the context of a wrongful death claim); To v. City
of Coeur d'Alene, CV-2002-5424 (First District Court Case, determining whether the City of
Coeur d'AJene was entitled to immunity under the Idaho's Recreational Use Statute, LC. § 361604, under a willful or wanton standard.); IDJI-2.25 (Defmition of "Willful and Wonton" in the
context of negligence). The phrase "wilful or unprovoked physical aggression" has an independent
meaning. There must be both willful conduct or unprovoked conduct and physical aggression. The
cases and jury instruction are not controlling or directive.
14
Case No. CV-2013-2722, Memorandum Decision and Order Granting Defendants' Motion for
Summary Judgment and Denying Plaintiffs' Motion for Partial Summary Judgment.
15
For foreign case authority on point,
see Defendants' A1emorandum in
Defendants' 1Motion for Summary Judgment,
DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR

chassis.

employer did not

these safety devices on the lawnmower. Instead,

employer prepared the mower so that a grass catcher could be attached that would cover
opening, but left it to the discretion of the operator whether to use the grass catcher.
At the time the employee was injured, the grass catcher was not attached to the mower.
The employer knew that operating the lawn mower was a hazardous job, because an employee
might slip while operating it. Some of the lawn mowing was done on hillsides when the grass
was wet. At the time of her injury the employee slipped while going downhill with the mower
causing her foot to come in contact with the rotary blade.
The employee contended that the Idaho Worker's Compensation Law does not
foreclose an employee from recovering damages in a civil action against an employer for injury
caused to an employee by an intentional tort of the employer while the employee is in the
course of employment. The employee also asserted that this rule should be extended to include
negligent acts committed by the employer where there is a substantial certainty that injury to
the employee will occur.
The Idaho Supreme Court interpreted the phrase "wilful or unprovoked physical
aggression" and affirmed the district court's grant of summary judgment to the employer.
The word "aggression" connotes "an offensive action" such as an "overt hostile
attack." Webster's Third New International Dictionary 41 (1969). To prove
aggression there must be evidence of some offensive action or hostile attack. It
is not sufficient to prove that the alleged aggressor committed negligent acts that
made it substantially certain that injury would occur.

DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR

at

11

11

After

protection argument

the Idaho Supreme Court concluded: "Both LC.§ 72-208 and§ 72-209(3) require an intention
to injure the employee." Id. (emphasis added).
The rule in Kearney was reaffirmed by the Idaho Supreme Court in DeMoss where the
court held that an employer must engage in an offensive, hostile act. DeMoss again, involved
the interpretation of the "wilful or unprovoked physical aggression" language of Idaho Code
§ 72-209(3). Employees of the city sued the city and its supervisory employees contending
that they directed the plaintiff employees to remove insulation material from a boiler in the
process of dismantling it. The plaintiffs alleged that the defendant city and its employees were
liable for assault and battery (or unprovoked physical aggression under Idaho Code § 72209(3)) and not exempt from civil suit. In deciding the case, the Idaho Supreme Court cited
Kearney and Yeend v. United Parcel Service, Inc., 104 Idaho 333, 659 P.2d 87 (1982) and

again interpreted § 72-209(3) to require proof of some evidence of some offensive action or
hostile act. The Court reiterated, "It is not sufficient to prove that the alleged aggressor
committed negligent acts that made it substantially certain that injury would occur." DeMoss,
at 178,877 (quoting Kearney at 757, 1173) (emphasis added).
The DeMoss court also addressed the plaintiffs' assertions that the defendants knew
that the material they requested the plaintiffs to remove was asbestos; that defendants "lied"

DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFFS MOTION FOR

negligent, in not recognizing the danger but there is simply no evidence herein
that any of the supervisors or the higher city officials ever wilfully or
intentionally wanted to cause injury to the plaintiffs .... The plaintiffs themselves
have all testified that they had no reason to suspect that any of the defendants
wanted to cause them any injury .... There is no showing herein of any hostility
of any of the defendants toward any of the plaintiffs.
The record discloses, as noted by the district court, that the plaintiffs all
acknowledged that they had no reason to believe any of the defendants'
harbored ill feelings toward them or wanted to cause them injury in any manner.
The record shows further that John Austin, the city welder, told defendant
Eastwood that he thought the material might be asbestos. The record does not
show that Eastwood or any of the defendants actually knew that it was asbestos
until the test results from the laboratory were received. These test results were
received after the appellants' first exposure to the asbestos had occurred.
Moreover, while the protective clothing provided the workers prior to the
second round of removal may indeed have been inadequate, that does not rise
to the level of "unprovoked physical aggression."

DeMoss, at 179-180, 878-879 (emphasis added).
Citing Kearney and DeMoss, this District Court recently analyzed the exclusive remedy
under the Workers Compensation law in Marek v. Hecla Mining Company. In Marek, the
plaintiff-miners were working in the Lucky Friday mine when a rockburst occurred, which
resulted in the death of one of the miners. The District Court held there was no evidence of
wilful or unprovoked physical aggression on the part of the defendants and therefore, the
exclusive remedy for the plaintiffs' claims was Idaho's Worker Compensation. 16 In granting
defendants' summary judgment the District Court held:
" ... there is no evidence that Defendants harbored any ill will toward [plaintiffs]
or that defendants wanted [plaintiffs] to be injured in any manner, in the case at
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even
know
was
potentially hazardous, Kearney and DeMoss demonstrate that knowledge of the
dangerous condition alone that made it substantially certain that injury would
occur does not create an exception to exclusivity. The relevant inquiry to the
Court's determination of exclusivity is whether [plaintiffs' injuries] were
proximately caused by willful or unprovoked physical aggression ... the Court
finds that the burden is on Plaintiffs to establish that this case falls outside of the
exclusivity exception. The Court finds, from review of the record, that Plaintiffs
have failed to put forth any evidence the Defendants wanted to cause injury or
death to Plaintiffs." Id.,p. 10.
Like Kearney, DeMoss, Marek, and foreign case authority, in the present case, there is
no evidence that any of the defendants acted intentionally with the intent to injure the plaintiffs.
There is no evidence that any of the defendants knew that the rockburst was substantially
certain to occur, nor was the rockburst predictable. There is no evidence that any of the
defendants knowingly ordered plaintiffs into a dangerous working environment. 18

if such

17

The District Court also noted that while some facts were disputed, "such as whether Defendants
received warnings that the mining practices were dangerous and whether it was necessary for the
chief engineer to approve the mining plan, those disputed facts were not material to the Court's
determination of whether the exclusive remedy for Plaintiffs' claims is Idaho's Worker
Compensation." Id.,p. 10.
18
In fact, the evidence of record demonstrates a member of Hecla management, mine planner,
Geoff Parker, was actually present in the 5900 drift when the rockburst occurred and sustained
injuries as a result Amended Dec. D Bayer, p. 6. Furthermore, other members of Hecla
management, including, defendant Doug Bayer were in the area where the rockburst occurred
just hours prior to the rockburst. Id., at 5. Certainly, Hecla management would not have
knowingly placed its managers or miners in an area believed to be unsafe. Id.
"The implementation of the rehabilitation plan for the 5900 drift pillar did not place Hecla
Limited employees at an unreasonable risk. The blasting associated with the mining cycle
between December 6 and December 13, 2011 was not a cause of the rockburst of December
14, 2011, which was totally unpredictable. The decision to resume mining activity, which was
approved by MSFA,
not cause or
to
rockburst
1.
Jt..1. Board, p. 6, 7.
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Motion

Judgment

denied and Summary Judgment should be entered for defendants.
Plaintiffs cite Kearney, Dominguez v. Evergreen Res., Inc., 142 Idaho 7, 121 P.3d 938
(2005) and In re Elias, 302 B.R. 900 (Id. Bankr. 2003) for the proposition that the "wilful
unprovoked physical aggression" standard is satisfied when an employer acts with "something
more than ordinary negligence" and exposes an employee to an environment or circumstances
which create a substantial likelihood of injury. Plaintiffs' Memorandum in Support of Motion

for Partial Summary Judgment, p. 9-14. This was not the holding in Kearney1 9 , Dominguez
or Elias-nor is it Idaho law.
Plaintiffs' reliance on Dominguez and Eliai2° is misplaced. Dominguez dealt with a
procedural question and did not address the substance of the plaintiffs claim. Dominguez was
the appeal from the entry of a default judgment. The holding of Dominguez is that a defendant
who appeals from a default judgment must make an unsuccessful motion for relief from the

19

,--

Kearney is controlling Idaho law. In Kearney, the Court held: "[b]oth I.C. § 72-208 and§ 72209(3) require an intention to injure the employee." Kearney at 757-758, 1173-1174. See
additional citations and analysis of Kearney above.
20
Elias does not hold that sending an employee into an unsafe working environment where they
are injured fulfills the "wilful or unprovoked physical aggression" requirement of Idaho Code §
72-209(3). In Elias, the bankruptcy court was deciding whether the debt resulting from a default
judgment was non-dischargeable under 11 U.S.C.A. 523(a)(6). In re Elias, at 913. The
bankruptcy court
not
the
or
unprovoked physical aggression" under Idaho Code§ 72-209(3). Id.
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employer

a jurisdictional issue on

that the

Industrial

Commission and not the courts had subject matter jurisdiction over the plaintiffs claim. The
court determined that both the courts and the Industrial Commission had jurisdiction to
determine whether they had jurisdiction and that an injury in the course of employment and
the result of an intentional tort are not mutually exclusive. "An injury can be 'accidental' from
the perspective of the employee and 'intentional' on the part of the employer." Id., at 11, 942.
The court determined that "'the exclusiveness of an injured employee's remedy [under
worker's compensation] is not absolute .... The exemption from liability given to an employer
by section 72-209(1) does not apply in any case where injury or death is proximately caused
by the wilful or unprovoked physical aggression of the employer.' Selkirk Seed Co. v. State

Ins. Fund, 135 Idaho 434, 439, 18 P.3d 956, 961 (2001) (citing to LC. § 72-209(3)). As a
result of this exception, an employee is not required to forgo the filing of a worker's
compensation claim in order to sue his employer for v,;ilfol or unprovoked physical
aggression." Id., at 11-12, 942-943; citing Kearney at 757, 1173.
The court did not determine that what the plaintiff had alleged in his complaint satisfied
the test of wilful or unprovoked physical aggression only that the trial court was within its
jurisdiction to enter the default judgment. Instead, the Court declined to review the trial court's
denial of the employer's motion for summary judgment, because the order was interlocutory

OPPOSITION

v.

111

34,

21

(Ct.App.

1986). However, :fundamentally, there is a distinction between whether the unchallenged facts
constitute a legitimate cause of action, and whether the unchallenged facts rise to the level of
satisfying the elements of that cause of action. In Dominguez, the Idaho Supreme Court did not
reach the issue whether the deemed-true allegations of the complaint were sufficient to support
the default judgment, because the employer had failed to move to set aside the default judgment
at the trial court level and the default judgment therefore was not appealable. Therefore, the
suggestion that the allegations in the complaint were sufficient to state a claim for wilful or
unprovoked physical aggression is simply dicta. Dominguez and Elias simply did not reach the
question whether the facts alleged against the employer constituted "wilful or unprovoked
physical aggression." 21
While Dominguez and Elias are not directive or controlling, to the extent relevant, the
bankruptcy court in Elias relied on the majority opinion in Kearney and with good reason: it is
controlling authority. 22 !vforeover, there is nothing in Dominguez t.hat purports to overrule

21

Dominguez and Elias are also factually distinguishable. In Dominguez, Dominguez was hurt
the first time he entered the tarik. Here, Hecla management and miners were in area where the
rockburst occurred on many occasions prior to the rock fall, including just hours prior to the rock
fall. Amended Dec. D. Bayer, p. 5.
22
Citing Kearney at 760, 1173, "The word 'aggression' connotes 'an offensive action' such as an
'overt hostile attack." Elias at 913. Interpreting Kearney, "Effectively, to recover outside the
Worker's Compensation
a claimant must prove
an
intentional act of aggression against the clai..rnant wr,ich caused an injur;."
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finds that
is

distinguishable from the case at bar ... Furthermore,

procedural posture of Dominguez is distinguishable from

Court finds that

case at bar." See }vfarek,

Memorandum Decision and Order Granting Defendants' 1vfotion for Summary Judgment and
Denying Plaintif.fa' Motion for Partial Summary Judgment, pp. 5-8. As in Dominguez and
Elias, this District Court relied on controlling Idaho law-Kearney and DeMoss, in granting

summary judgment to the defendants.
Plaintiffs go

great lengths to assert that defendants' actions constitute "wilful or

unprovoked physical aggression." 23 Plaintif.fa' Memorandum in Support of Motion for Partial
Summary Judgment, pp.

. (Alleging, Hecla knew the 5900 pillar was unstable, Bayer lied

to MSHA and Hecla employees, Hecla hid information from MSHA and Hecla employees and
Hecla lied about how it was monitoring stress levels). As set forth above, piaintiffs' allegations
are based upon plaintiffs' incorrect interpretation of the applicable standard regarding what
constitutes "wilful or unprovoked physical aggression." Furthermore, plaintiffs' assertions are
conclusory and unsubstantiated by the facts in the record for the following reasons:
•

That Hecla Limited did not employ a rock mechanic is irrelevant. Both Dr. Board
and Dr. Blake consulted on this case. See Generally, Dec. M Board and A.ff E.

23

Plaintiffs allege Doug Bayer lied to MSHA and Hecla employees. Plaintif.fa' lvfemorandum in
Support ofMotion for Partial Summary Judgment, pp. 17-21. Defendants disagree with plaintiffs'
allegation and Doug Bayer has testified that he did not lie to MSHA or Hecla employees and in
Bayer, p. 5. Regardless, such
fact, understood his representations to be true. Amended Dec.
au,,1",uuv,.1..,, are not
to
not preclude
judgment in favor of defendants.
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by
Bayer, the
superintendent, who
with caution
execution the rehabilitation
effort. Aff E. Rossman, Ex. 3 (Depo. D. Bayer,p. 78: 10-19). Although Dr. Blake's
memo described the pillar as borderline stable and at risk for complete failure, Dr.
Blake did not feel that the pillar was in danger of complete failure. Dec. M
Ramsden, Ex. F., Ex. I (Depo. W. Blake, Ex. 48). Indeed the pillar has not failed
and remains in a largely unfailed elastic state. Dec. M Board, p. 7.

•

Hecla resumed mining operations on December 6, 2011, with the approval of
MSHA. Amended Dec. D. Bayer, p. 5. Dr. Blake did not have any concerns about
resuming mining activities prior to completion of the rehabilitation of the 5900
pillar. Aff E. Rossman, Ex. 1 (Depo. W. Blake, p. 129: 14-25; p. 130: 1-2). The
mining operations between December 6 and December 13, 2011 had nothing to do
with the December 14, 2011 rockburst, which was a totally unpredictable event.
Dec. M Board, p. 3-7.

•

Doug Bayer reported to MSHA after consulting with Dr. Blake and based on his
experience with rockbursts that the pillar would be stable for at least another five
years. Amended Dec. D. Bayer, p. 5; Aff E. Rossman, Ex. 3 (Depa. D. Bayer, p.
129:
13 0: 1-15). Indeed the pillar has remained in a stable confined state since
2011. Dec. M Board, p. 7.

•

A rockburst is different from a pillar failure. Id., p. 3. A rockburst is totally
unpredictable and has nothing to do with pillar failure. Id., 3, 4. There was nothing
false or fraudulent about Doug Bayer's reports to MSHA. Amended Dec. D. Bayer,
p. 5.

•

There was no relationship between mining operations between December 6, 2011
and December 13, 2011 and the rockburst of December 14, 2011. Dec. M Board,
p. 5.

•

Hecla installed stress monitors to monitor the stress in the pillar and drift. The
changes in the stress gauge readings between November 16, 2010 and December
14, 2011 were not consequential. The readings "did not show an increase in stress
that would be predictive of the failure of the 5900 drift pillar and certainly [were
not] predictive of the rockburst of December 14, 2011." Dec. M Board, p. 4.

•

Cracking,
is
expected and not an indication of an imminent rockburst. It is more ominous when
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to stress
indicated there was no substantial change in
Amended Dec. D. Bayer, 6;
A.

measured results
5900 drift or pillar.

•

Doug Bayer informed MSHA that the East Low gauge showed negative readings.
Hecla never installed the remaining gauges as explained by Doug Bayer in his
deposition, because they were to be moved to the end of the tunnel liner after its
installation. Id.,
3 (Depo. D. Bayer, p. 56:17; p. 57:7).

•

Doug Bayer's reporting to MSHA was truthful and there is no indication that
MSHA would have acted differently in permitting the resumption of mining
activities on December 6, 2011 under a different hypothetical set of facts. Amended
Dec. D. Bayer, p. 5.

•

On the morning of December 14, 2011, Doug Bayer "spent approximately six hours
in the area of the 5900 drift and pillar participating in the installation of the tunnel
liner." Id., p. 6. Doug Bayer and others inspected the area; there was no evidence
to indicate an in increased stress or closure. Id. Doug Bayer believed the 5900 pillar
and drift were safe; if he hadn't, he would not have gone into the area or allowed
others, including the plaintiffs in to the area. Id.

•

Geoff Parker, mine planner and member of Hecla management, was in the 5900
drift, along with plaintiffs, on December 14, 2011 when the rockburst occurred. Mr.
Parker was injured as a result of the rockburst. Id., p. 6. This fact renders plaintiffs'
assertion that Hecla management placed plaintiffs in the area of the rockburst with
the intent to injure them illogical. Hecla management did not intend to injure one
of its own members (or other miners, including plaintiffs) by placing him in the area
where the rockburst occurred.

•

Doug Bayer "did not want any miner to be injured at any time during the
rehabilitation of the 5900 drift." Id.

To demonstrate "wilful or unprovoked physical aggression," plaintiffs carry the burden
and must show defendants harbored some ill will towards the plaintiffs or wanted to cause the
plaintiffs' injury. Even taking the plaintiffs' conclusory allegations as

the allegations do
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this case

different

Marek because

district court

found that there was no evidence that Hecla knew that the miners were working

[A1arek]

a dangerous

situation or that the miners were directed to work in the specific area where the accident
[occurred]." Plaintifft' lvfemorandum in Support of lvfqtion for Partial Summary Judgment,
pp. 26, 27. Plaintiffs are wrong.

This case is nearly identical to Marek. In Marek a rock fall occurred that resulted in
the death of a miner-plaintiff. As here, the plaintiffs in Marek argued Hecla knowingly sent
the plaintiffs into a dangerous working environment. The District Court found Hecla did not
engage in "wilful or unprovoked physical aggression" because "Plaintiffs have failed to put
forth any evidence that Defendants harbored any ill will toward [Plaintiffs], nor have Plaintiffs

24

Defendants disagree with many of plaintiffs' conclusory allegations and contend that conflicting
evidence exists on the record; however, such conflicting evidence is not material to the
determination before this court and does not create genuine issue of material fact to preclude
summary judgment in favor of defendants. The issue before this Court on summary judgment is
whether plaintiffs have carried the burden of demonstrating defendants harbored some ill will
towards plaintiffs or intended to cause plaintiffs injury. No such evidence exists. See 1"1,larek
holding: "The Court finds that while there may be some disputed facts in the case at bar,
such as whether Defendants received warnings that the mining practices were dangerous
and whether it was necessary for the chief engineer to approve the mining plan, those
disputed facts are not material to the Court's determination of whether the exclusive remedy
for Plaintiffs' claim is Idaho's Worker Compensation. Furthermore, even if Defendants did
know that the environment was potentially hazardous, Kearney and DeMoss demonstrate
that knowledge of the dangerous condition alone that made it substantially certain that
injurv would occur does not create an exception to exclusivity. The relevant inquiry to the
Court's determination of exclusivity is whether [plaintiffs' injury] were proximately caused
by willful or unprovoked physical aggression." Memorandum Decision and Order Granting
Defendants' Motion for Summary Judgment and Denying Plaintiffs ',Votion for Partial Summary
Judgment, p. JO.
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any

is

is directly

to cause injury or
on point and the result should be the same-dismissal of the complaint.

APPLICABILITY OF THE EMPLOYERS' LIABILITY ACT.
Plaintiffs move for partial summary judgment on defendants Fifth, Seventh, and Eighth
Affirmative Defenses setting forth the Employer's Liability Act, I.C. § 44-1401. This Court
only need address this issue if it finds plaintiffs may seek remedy outside ofldaho' s Worker's
Compensation Law. Defendants contend they are not-plaintiffs exclusive remedy is Worker's
Compensation.
Plaintiffs

that the Employer's Liability

" ... was rendered

void upon

passage of the Idaho Workers Compensation Act." Plaintiffs' Memorandum lrz Support of

Motion/or Partial Summary Judgment, p. 28. Plaintiffs rely on Lopez v. Allen, 96 Idaho 866,
538 P.2d 1170 (1975) to support their position.
The majority opinion in Lopez states to the contrary. "The Employers' Liability Act
must be considered in conjunction with the Workmen's Compensation Act so as to avoid, if
possible, any conflicts in the application of the acts to the employee's right to recover for

rockburst and sustained injuries as a result
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"
Idaho

application

falls

§ 44-1

states:

employer

labor in or

about a ... mine ... shall be liable to his employee or servant for a personal injury received by
such servant or employee in the service or business of the master within this state when such
employee or servant was at the time of the injury in the exercise of due care and diligence ... "
The Employer Liability Act is good law and applies in the case at hand.
The plaintiffs cannot have it both ways. If the Worker's Compensation Law does not
apply and the plaintiffs are allowed a civil claim, then the Employers' Liability Act applies to
limit recovery and to restrain the time within which the plaintiffs can bring this claim.
It is a question of law whether the defenses under the Employers' Liability Act apply
when the plaintiffs have not made a claim for recovery under the statute. The Court should
note that in Sumey v. Craig Mountain Lumber Co., 27 Idaho 721, 182 P. 181 (1915), the
plaintiff brought a complaint framed on the theory that the case was governed by the terms,
conditions and limitations of the Employers' Liability Act, while the defendant contended that
the matter should have been measured according to the terms of the common law and not by
the terms of the Employers' Liability Act. Id. at 182. The effect of the Employers' Liability
Act is to limit the defenses formerly available under the common law to those specifically
provided for in the statute. Id. at 183. The Idaho Supreme Court determined that as the
plaintiff must show that he comes within the provisions of the act, he could not show that an

DEFENDANTS' MEMORANDUM IN OPPOSITION

FOR

, 135

(

"We
say, however, that the act
March 6, 1909, appears to have been
adopted
the purpose of extending the rights of employes and limiting
defenses previously accorded to employers. The main purpose, evidently, was
to abrogate the fellow servant doctrine. This latter statute is almost an exact
counterpart of a similar statute which has long been in force in Massachusetts,
Alabama, Mississippi, South Carolina, Oregon, and Colorado."
Sumey, 182 P. at 183. The Court then reversed the judgment and remanded the case for further

proceedings. The Sumey case was retried under the common law and a verdict was rendered
for the plaintiff. See, Sumey v. Craig Mountain Lumber Co., 3 l Idaho 234, 170 P. 112 (1918).
Therefore, the rule seems to be that the plaintiff can elect to bring an action under the
Employers' Liability Act or the common law.
If the plaintiffs are abandoning any claim under the Employers' Liability Act, and rely
solely on the common law as a basis for their claim, then defendants' Affirmative Defenses
under the Employers' Liability Act can be withdrawn and summary judgment on the
Affirmative Defenses is appropriate.
CONCLUSION

toward the plaintiffs or intended to cause injury to the plaintiffs. Plaintiffs have failed to carry
their burden of demonstrating a genuine issue of material fact indicating defendants' actions
constitute "wilful or unprovoked physical aggression" toward the plaintiffs.

As such,

FOR

Ramsden, Of the
Attorneys for Defendants

CERTIFICATE OF SERVICE
I hereby certify that on the 14th day of July, 2015, I served a true and correct copy of the
foregoing by the method indicated below, and addressed to the following:
Eric S. Rossman
Rossman Law Group, PLLC
737 N. 7th Street
Boise, ID 83702

US Mail
_ _ Overnight Mail
Hand Delivered
_X_ Facsimile (208) 342-2170

US Mail
Michael R. Christian
Overnight Mail
Marcus, Christian, Hardee & Davies, LLP
737 N. r11 Street
Hand Delivered
Boise, ID 83702
~sitnile(208)342-2!70
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(208) 664-5884
Michael Ramsden, ISB
J. De Smet, ISB #81
Attorneys for Defendants
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
RONNEL E. BARRETT, an individual;
GREGG HAlvfMERBERG, an individual;
ERIC J. TESTER, an individual; and
MATTHEW WILLIAMS, an individual,
Plaintiffs,
vs.

Case No. CV 13-8793

DECLARATION OF DR. MARK
BOARD IN OPPOSITION TO
PLAINTIFFS' MOTION FOR
PARTIAL SUMMARY JUDGMENT

HECLA WNING COMPANY, a
Delaware Corporation; JOHN JORDAN,
an individual; DOUG BAYER, an
individual; SCOTT HOGAMIER, an
individual,
Defendants.

Dr. Mark Board states:
My name is Mark Board. I have a Ph.D. in geological engineering from the University
of Minnesota. I am a geotechnical/mining engineer with approximately 40 years of experience
in ground support specification, mine planning and design, underground mine stability
assessments, backfill specification, open-pit slope stability assessments, field geotechnical
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on

field

geological engineering.
I am currently employed by Hecla Limited as the vice-president of technology and
innovation. I have previously been employed as corporate director of geological engineering
for Hecla Limited. Before that I served as a consultant to Hecla Limited in the field of
geological engineering and rock mechanics.
During my consulting relationship with Hecla Lin1ited I issued a numerical model
calibration of the 5900 drift pillar in the Gold Hunter section of the Lucky Friday mine and
issued a technical memorandum of that evaluation, which is attached to this declaration as
Exhibit B. I also issued a report of the calibration of the 5900 sill pillar numerical model,
which is attached as Exhibit C.
Following the rockburst in the 5900 drift pillar of December 14, 2011, I conducted a
site visit of the eastern footwall ramp development from 5700 to 5900 levels at the Gold Hunter
in the Lucky Friday mine and issued a report in conjunction with Dr. Wilson Blake to Hecla
Limited management on December 27, 2011, which is attached as Exhibit D.
I have reviewed the report of James W. Dally Associates, dated April 16, 2015, in
Support of Plaintiffs' Motion for Partial Summary Judgment in this matter.
The rockburst ofN ovember 16, 2011 resulted in an approximately 15' high by 15' deep
cavity in the roof of the 5900 drift. This was not a failure of the 5900 drift
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stress
not

Major portions

the pillar

was
=,44·~~·,

to this day,

an unfailed state. This is due

to the confined nature of the pillar as explained in Exhibit B identified above. The pillar still
has regions of internal confinement provided by the yielded regions limited to about 10 to 15'
of the outer limits of the pillar and the area immediately around the 5900 drift.
There is a distinction between a pillar failure and a rockburst.

A rockburst is an

unpredictable event of rock failure associated with either movement on pre-existing
discontinuities within the rock mass or from localized failure of brittle, intact, rock Pillars are
typically not composed of a uniform rock type - they are typically composed of a complex
arrangement

vein and wall rock materials (as well as

(waste) rocks) that are

highly variable in strength, stiffness and geometry. Therefore, a rockburst in a pillar such as
the 5900 drift pillar can occur as a result oflocal failure of brittle rock within the pillar without
failure of the entire pillar. Although Hecla Limited had monitored the 5900 drift pillar for
years before the events of November and December 2011, the monitoring would not predict
rockbursts. After the November 16, 2011 event, Hecla Limited undertook, at the direction of
MSHA, to monitor the 5900 drift pillar by the installation of stress-change gauges and by
conducting displacement measurements. This monitoring is potentially valid to obtain an
approximate measure of stress change and deformation at specific points in the pillar. These
measurements might be indicative of localized pillar yielding, but cannot be
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to predict
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are

and there is currently no technology

scientists to predict rockbursts such as the rockburst

December 14,

enable
11. Seismic data

obtained from seismic monitoring equipment on the surface above the Lucky Friday mine and
within the Lucky Friday mine is a far better tool for evaluating seismic events that have
occurred, but still is not predictive of seismic events such as a rockburst.
The rehabilitation plan for the 5900 drift pillar following the November 16, 2011 event,
which plan was approved by MSHA, was a reasonable and appropriate plan to repair the 5900
drift and reasonably insured the safety of Hecla Limited employees traveling through the drift.
The implementation of the rehabilitation plan was exercised with appropriate caution. The
stress-change gauges installed

the roof and walls of the 5900 drift between November 16,

2011 and December 14, 2011 and the readings that were taken do not show an increase in
stress that would be predictive of the failure of the 5900 drift pillar and certainly are not
predictive of the rockburst of December 14, 2011. The stress-change gauges, two of which
were reading increasing stress, and one of which was reading negative or decreasing stress did
not show an increase in stress that was predictive of a rockburst or failure of the pillar. The
November 16, 2011 rockburst did redistribute the stresses in the pillar, which were adjusting
between November 16, 2011 and December 14, 2011. However, the stress-change gauges
were not predictive of any incipient failure of the pillar or a rockburst. They do not show an
increase in stress beyond the strength of the pillar, because the majority of the pillar was and

DECLARATION OF DR. MARK BOARD IN OPPOSITION TO PLAINTIFFS' MOTION

I
a warning to

Dally

stress

Limited management that the pillar had little or no margin of safety. The

majority of the pillar remained before and after the events of November and December 2011
in an unfailed state and did not fail. The rockburst was a localized event, and is not the same
thing as failure of the entire pillar.
Rockbursts are often associated with blasting activity that is part of the mining cycle.
However, the rockburst of December 14, 2011 was not associated with mining activity. The
mining activity, including blasting, was not a precipitating event of the December 14, 2011
rockburst The mining activity at the 550-11,

14, 620-15, and 61

16 stopes and the 650-

55 access between November 16, 2011 and December 13, 2011 was not a direct cause of the
rockburst in the 5900 drift pillar. The mining activities during this period were too far removed
from the 5900 drift pillar to have any effect on the integrity of the pillar. All mining activity
had been suspended after December 13, 2011 for the installation of the tunnel liner, which was
a reasonable and appropriate measure to secure the 5900 drift as it went through the 5900 drift
pillar and had the installation been completed it would likely have contained the rockburst of
December 14, 201 L
The concept of height to width ratios of pillars was developed as an empirical approach
for estimating strength of rectangular or rib pillars of simple shape typically employed in roomand-pillar mines. The 5900 pillar has a complex shape. It is a
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the
pillar. Whether the

the pillar was

strength

near

of the intact rock is irrelevant, as the pillar remained, as it does today, confined and unfailed.
The height to width ratio of the pillar is often used as a concept to communicate the general
shape of a pillar. It is not a value that enters into any of the modeling or calculations. The
numerical model that was developed prior to the seismic event was based on the exact
specifications of the geometry of the pillar. It had nothing to do with the height to width ratio.
The important feature of the pillar is its shape as a squat pillar, meaning it is very narrow with
respect to its lateral dimension. The model of the pillar continues to
its stability.

a result

the

utility in predicting

16, 2011 fault slip event, the

of

inner hole

of the pillar was changed. The major stress that is applied to the pillar is oriented parallel to
the drift axis that runs through the pillar. So, increasing the size

the hole in the middle of

the pillar, as long as it is not very large doesn't have a significant effect on the confinement in
the internal portions of most of the pillar. As a result of the November 14, 2011 event the
stresses were redistributed in the pillar when the hole was enlarged. But this would not change
the conclusion that the internal part of the pillar was still in a confined and elastic state. In
fact, the source location of the Dec. 14, 2011 seismic event was not in the narrowed area of
the pillar above the 5900 drift, but located deep within the eastern portion of the pillar. It is
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not

between December 6 and December 13,

1 was not a cause

the rockburst of

December 14, 2011 which was totally unpredictable. The decision to resume mining activity,
which was approved by MSHA, did not cause or contribute to the rockburst of December 14,

2011. The change in the geometry of the 5900 drift pillar following the November 16, 2011
rockburst redistributed the stress within the pillar but did not place the entire pillar in a
configuration where it was at any stress limit. The majority of the pillar remained and remains
today in an unfailed state.

I declare under penalty of perjury of the laws of the State

Idaho that the foregoing

statements are true and correct
DATED this
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Mark Board, Ph.D.
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EXHIBIT A

Education

Ph.D.

1994,

of Minnesota

M.S. (Geological Engineering), 1977
B.S. (Geological Engineering, with High Honors), 197S

Honors

Outstanding Achievement Award, University of Minnesota, 2014
Member, National Academy of Engineering, 2014
SME (Society of Mining Engineers) Rock Mechanics Award, 2013
Applied Rock Mechanics Award, American Rock Mechanics Association, 2003
Rocha Medal, International Society for Rock Mechanics, 1995
Bush Foundation Leadership Fellow, 1993
Student Award for Research in Rock Mechanics, US Rock Mechanics Society, 1976

Professional Experience
2014 - present

Hecla Mining Company, Coeur d'Alene, Idaho
Vice President- Technology and Innovation

2012 2014

Hecla Mining Company, Coeur d'Alene, Idaho
Corporate Director - Geotechnical Engineering

2005 -2012

Itasca Consulting Group, Minneapolis/ Denver
Principal Engineer

2001-2005

Bechtel SAIC Company, LLC, Las Vegas, Nevada, Yucca Mt. Project
Subsurface Design Manager/Manager of Seismic Studies

1985 -2001

Itasca Consulting Group1 Inc., Minneapolis, Minnesota
Senior Mining/Geotechnical Engineer

1982 -1985

University of Minnesota, Ph.D. Student
Itasca Consulting Group, Minneapolis, Minnesota, and Science Applications, Inc.,
Salt Lake City, Utah, Part-time Employee

1981 -1982

Science Applications, inc., Sait Lake City, Utah
Mining Engineer

1978 -1981

TerraTek, Inc., Salt Lake City, Utah
Mining Engineer

1977 1978

Rockwell Hanford Operations, Richland, Washington
Mining Engineer

1976

University of Minnesota, Department of Civil and Mineral Engineering
Master of Science Student, Part-time Employee, Hecla Mining Company, Lakeshore
Mine

1975 -1976

Hecla Mining Company, Wallace, Idaho/Case Grande, Arizona
Star, Lucky Friday and Lakeshore Mines

~rrA

Dr. Board
specification,
and design,
slope stability assessments, field geotechnical characterization, rock instrumentation and numerical modeling.
Underground
includes work in block and
blasthole open stoping, cut-and-fill,
room-and-pillar, and longwall in base metals, evaporates, stone and coaL

Experience
Currently the Vice President - Technology and Innovation for Hecla Mining Company. Responsibilities include
development and integration of new technologies in mining methods, equipment, and techniques for Hecla
operations.
Approximately 25 years at Itasca Consulting Group with involvement in numerous mine-design projects worldwide, from short-term stability assessments to feasibility and conceptual design studies. Examples of significant
projects over recent years include:
•

Peer Reviewer, KSM Project, Seabridge Gold - Peer reviewer for block cave geotechnical and mine design,
prefeasibility assessment, KSM project, British Columbia.

•

Dataigou Project, Glory Harvest Group, China - Geotechnical and mining consultant on proposed sublevel
caving operation on large greenfields iron ore deposit in northeast China. Work includes planning and
review of geotechnical activities and review of mine design.

•

Twin Metals Mining, US - Prefeasibility geotechnical characterization and lead in mine design for
greenfields copper-nickel deposit in northeastern Minnesota. Joint venture of Duluth Metals and
Antofagasta Minerals.

•

Geotechnical Review Board, El Teniente Mine, Code/co, Chile, LKAB, Kiruna, Sweden - Member of mining
and geotechnical review panel for El Teniente Mine, the world's largest production underground mine
and Kiruna and Malmberget mines in Sweden. Panel advises management on seismicity, ground support,
mine design and operational activities.

•

Bingham Canyon Mine, Keystone and Cornerstone Projects, Rio Tinto - Geotechnical consultant for the
scoping and prefeasibility studies for long-term mining of the Bingham Canyon Mine. Work included:
study of major open-pit pushbacks that will take the pit to 1300-m depth, as well as mining of several
orebodies beneath the pit by block caving and sublevel open stoping; geotechnical characterization and
development of a 3D geotechnical block model, rock properties assessments, stability assessment of the
ultimate pit slopes, detailed interaction of the pit and underground during the transition, including cave
growth prediction, slope subsidence, design of the cave-mine production and undercut levels, and
placement of permanent infrastructure.
Assisted Rio Tinto in interaction with an international
geotechnical review board. Currently performing ground control consulting for driving of decline from pit
bottom to explore North Rim Skarn orebody at depth.

•

Ernest Henry Mine, Cloncurry, Australia, Xstrata Copper - Geotechnical studies supporting feasibility of a
proposed sublevel-caving operation beneath a 500-m deep open pit. Work includes: development of
geotechnical model and rock mass properties,
numerical stress analysis for simulation of cave
propagation, impact on pit-slope stability and subsidence; layout and stability assessment of productionlevel excavations and infrastructure; assessment of geotechnical hazards, including seismicity.

•

Cadia East Project, Ne11.1crest - Geotechnical studies on the prefeasibi!ity and feasibility of the Cadia East
Mine in Orange, Australia. Cadia will be the world's highest lift caving operation. Studies included

consultant
operation beneath the
involve
activities in support of the major
feasibility study for the caving operation. Work includes: specification of underground mapping for
exploration of the orebody; analysis and interpretation of geotechnical characterization for estimation of
rock properties and design input; numerical assessment of caving and subsidence of rock slopes; stability
assessment of the undercut and production levels; assessment of infrastructure stability and setback;
working with mine planners on optimization of a caving method. Consulting on geotechnical exploration
activities for construction of 3 shafts, approximately 50 km of ventilation, conveyor and men/material
declines from the surface to underground.
•

Henderson Mine, Empire, Colorodo, Freeport-McMoran - Prefeasibility study of the proposed Dailey
caving level at depth beneath the existing mine. Three-dimensional numerical modeling of panel-caving
alternatives, and prediction of stresses and stability of production level. Annual or semi-annual mine
geotechnical inspection surveys and review.

•

Yucca Mountain Project, Bechtel - Manager of mining, seismic studies and geotechnical engineering for
the Yucca Mt. Project, the U.S. national nuclear-waste project. Supervised the underground design of the
facility and managed a staff of approximately SO engineers and project-controls staff. Led the team
through the feasibility design of a room-and-pillar mine that would (if constructed) include 110 km of TBM
(7-m diameter) tunnels and 7 - 8-m diameter shafts. Co-authored the seismic/mechanical effects portion
of License Application submitted to the U.S. Nuclear Regulatory Commission in 2008.

•

Solvay Mine, Green River, Wyoming, Solvay Minerals- Design of longwall panels and pillaring geometries
for large trona mine in the Green River Basin. Investigated large panel collapse and developed
methodology for assessing collapse potential and design of room-and-pillar panels. Assessment of the
regional stability of solution mining of previously mined room-and-pillar panels.

•

Lucky Friday Mine, Deep Shaft/Mine Design - Ground support design for large hoist room and ore storage
and handling facilities for new shaft construction at the Lucky. Friday mine. Modeling studies for the Gold
Hunter orezone.

•

Onaping Depth Project, Sudbury, Ontario, Falconbridge, Ltd.- Geotechnical consultant lead on
prefeasibility design of a new nickel mine at great depth below the Onaping-Craig operations. Worked
with a team to develop a mechanized undercut-and-fill operation to mine-wide, high-grade zone under
high stress conditions at depths of 7500 to 10,000'. Currently act on a geotechnical and mining review
board for the prefeasibility of the project.

•

Mine D, Kidd Division, Timmins, Ontario, Falconbridge, Ltd - Geotechnicai consultant on the mine
planning, layout and economic assessment for deep extensions of the Kidd Mine. Design of a blasthole
stope, and pillar layout and extraction scheme for extraction of orebody from 6000' to 10,000' depth.
Assisted in development of bankable feasibility study.

•

Other recent major mine planning/assessment projects with significant participation:

o

Jinping and Baiheton Projects, China (concrete arch dams and tunneling)

o

Manso Mina Halles, Code/co, Chile (open pit, proposed caving)

o

Goldstrike Mines, Barrick, US (Blasthole}

o

Mt. Isa Mine, Xstrata, Mt. Isa, Australia (8/asthole)

o

Ranger Mine, ERA, Australia (open pit)

0

Caracoles

Chile,

o

Snap Lake

DeBeers, NW Territories, Canada

o

Atasu Mine, Arcelor-Mittal, Kazakhstan (sub/eve/ caving}

o

Orapa and Letlakhane Mines, DeBeers, Botswana {open-pit slope stability}

o

Myra Falls Mine, Campbell River, BC, Canada, Boliden Mineral (cut-and-fill and blasthole)

o

Kristineberg, Garpenberg, Renstrom and Garpenberg North Mines, Boliden, Sweden, Boliden
Mineral (cut-and-fill)

o

Premier and Bultfontein Mines, South Africa, De Beers (panel and block caving)

o

Brunswick Mine, Bathurst, NB, Canada, Norando, Ltd (blasthole)

o

Onaping, Craig and Strathcona Mines, Onaping, Ontario, Canada, Falconbridge, Ltd (cut-and-fill)

o

Buffelsfontein Mine, Klerksdorp, South Africa, GEN MIN, (deep, narrow reef gold)

o

Sifto Salt, Goderich, Ontario, Canada, Sifto Salt Company (room-and-pillar)

o

General Chemical Mine, US (room and pillar)

o

Troy Mine, Troy, Montana, USA, Revett Minerals (room-and-pillar)

o

El Magistral, El Palmarito and El Gaffo Projects, Mexico, US Gold (open pit)

o

Coeur/Galena Mine, Wallace, Idaho, USA, Coeur d'Alene Mines (cut-and-fill, blasthole)

o

Campbell Mine, Redlake, Ontario, Canada, Campbell Mining (cut-and-fill)

o

Macassa Mine, Kirkland lake, Ontario, Canada, Kinross Mining (cut-and-fill)

pit

Laronde Mine, Cadillac, Quebec, Canada, Agnico-Eagle (blasthole)

o

Hope Brook Mine, Stephenville, NF, Canada, Royal Oak (blasthole)

o

Star Mine, Burke, Idaho, USA, Hecla Mining (undercut-and-fill)

Rock Instrumentation and Field Experience
Extensive work in planning, installation and analysis of data from most types of rock instrumentation, including
TDR cab!es, rock stress change, concrete stress and strain, displacement, tilt, temperature, groundwater pressure
and flow, cross-hole acoustic measurements, and seismic instruments. Numerous in-situ stress measurements by
hydraulic fracturing and overcoring. Installation of several microseismic monitoring systems for rockburst
monitoring and control. Numerous field projects in geotechnical characterization including detail line mapping,
core logging, etc., and estimation of in-situ rock mass properties. Installation of instrumentation and conducting
field tests for major waste-disposal projects in Sweden, Colorado and the Nevada Test Site. Instrumentation of
several circular, concrete-lined shafts, including the Silver Shaft at the Lucky Friday Mine, Mullan, Idaho (6200'
depth), Solvay and General Chemical Mines in Wyoming. Developed undercut-and-fill mining method for
rockburst control for the Star Mine in Burke, Idaho (7900' depth), and supervised the mining trials of this method.

EXHIBITB

Memorandum

March, 2010

Subject:
1

Calibration of 5900 Pillar Numerical Model

Introduction

This report reviews calibration of the 3DEC numerical model against stress meter data,
borehole and drift stability observations in the 5900 Gold Hunter drift at the Lucky Friday
Mine in Mullan, Idaho. The 5900 drift crosses from the Silver Shaft through the 30 and 40
veins to the footwall ramp development and is required to be stabile for access to the stopes
from the Silaver Shaft. A 50' radius circular stabilizing pillar was left in place through the 30
vein with the 5900 drift at its center. The pillar was created by adjusting the ends of adjacent
cut and fill stopes such that a circular shape was created. After driving of the 5900 drift,
IRAD stressmeters were installed in short boreholes drilled vertically up and horizontally into
each wall of the drift at the orebody intersection. These stressmeters are oriented to monitor
stress change resulting from the pillar creation in the vein-perpendicular (roughly N-S)
direction. In addition to the stress data, two horizontal observation diamond drill holes were
drilled in the sidewalls of the drift down the axis of the vein after the pillar was completed.
The core was examined to record initial pillar condition and have been scoped with a digital
borescope a number of times to record damage accumulation. ·
A previous study of the stressmeter data and pillar failure observations was conducted by
Pikalnis and Associates (2009). This study utilized an elastic numerical model (MAP3D) to
perform a prediction of stress change in the pillar as a function of estimated orientation and
magnitude of the in situ stress components. The conclusions of this study was that an E-W
major horizontal stress component with a value of 1.5 times the vertical (gravitational) stress
provided a best fit to the stressmeter data. Empirical damage criteria, based on the ratio of
either the maximum shear stress (cr 1 - cr3) or the maximum induced stress (cr 1) to the uniaxial
compressive strength (crJ, were used to compare to observations of borehole discing,
reportedly showing good correlation to the discing.

In this study, the 3DEC model is used to simulate the mining and pillar creation assuming the
orebody and rock mass behave as yielding materials. The induced pillar stresses and damage
are compared to stressmeter data and borehole observations. The conclusions reached are that
the model corresponds reasonably well to the data and observations, and that the major
principal stress is at an azimuth of roughly N40W. The conclusion from the analyses indicate
that the pillar is yielded around its periphery, but that the interior of the pillar remains at an
unyielded, elastic state. It is felt that the pillar stresses will not increase dramatically from the
current state. It is still possible to have relatively low-level seismicity occurring around the
events would
periphery of the pillar where the stresses are high, but the potentially
occur due to pillar foundation failure or slip on fractures in the wall rocks around the pillar
periphery.

EX.HIBIT

numerical modeling approach used here is the 3DEC program of Itasca (Itasca, 2007).
This program is used to simulate three-dimensional mining geometries and is uses a
"discontinuum" method. This means that the program is capable of representing the failure of
the rock mass (i.e., the general rock mass consists of intact rock and in situ jointing) as well as
movement along major fracture or fault surfaces. To represent the rock mass, it is typically
subdivided into blocks separated by the major fault traces. The blocks, which consists of intact
rock blocks separated by fracture or bedding surfaces, are typically represented by a rock mass
failure criterion (that takes into account the weakening effects of the general rock fracturing).
Specific, important faults may be represented explicitly as breaks in the model that separate
rock mass blocks. In this project, the rock mass is represented without specific fault surfaces,
and as a rock mass only. The rock mass is subdivided into a large numb~r of tetrahedral finite
difference elements in which the stress state and deformation are determined at each element.
The 5900 pillar and surrounding 30 and 40 vein stoping are represented in the 3DEC model.
DXF files of the 30 and 40 veins and the development were supplied by Lucky Friday staff,
and these were used to form the numerical model. The 30 vein stopes were subdivided as per
the DXF file and extracted stope-by-stope in the actual sequence that occurred in the mine.
The stopes that formed the basic circula~ shape of the pillar were mined in a series of 23 steps
(termed Phase I as was used by Pikalnis, 2009). followed by extraction of the remaining ore
above and below the pillar in 2 stepsL termed Phase II and m. Figures 1 and 2 show large
scale and close-up views of the 5900 pillar from the hangingwall. Here, the actual dxf stope
outlines are shown in transparent mode with the 3DEC model representation' given behind.
The infrastructure development is also given showing the correspondence of the model to the
·
actual geometry.
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Figure 1 Outer bo,undary of the model showing 3DEC block structure. The model is
about 3300' on a side, with they axis pointing north. The orientation of
the orebody (dip 9(11, dip direction 17°) can be seen in the blocks. The 30
vein is located df!ep inside this model.
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the 3DEC model for visual clarity).
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Figure 3 Close-up view of the 30 V(in iind infrastructure geometry superimposed on
the 3DEC model of the 30· Vein 5900 pillar area. The 3DEC model is
sitbdivided into stopes as seen·to form the 5900 pillar.
3

Rock Mass Material Model-and Properties Estimate

3.1

Material Models to Represent tl:ie Major Rock Units

The Gold Hunter rock mass is represented in this calibration model as two material types: the
orebody and the footwall and hangingwall argillites. For the level of this analysis, it is felt that
the orebody and host rock are not required to be further subdivided into various rock types
since we don't have detailed mapping of the variability. However, a sensitivity study is made
to look at variability in the ore strength and separate models are run assuming a silicic
quartizite and siderite ore .

3 .2

Orebody Representation
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represented as a
is elastic
peak strength
by
yielding and reduction
strength to residual strength after failure. This type of model is
termed "strain-softening" or "strain-degradation" model in that the strength is degraded with
increasing shearing strain after peak strength. The strength of the ore is defined using a
standard method using the Hoek-Brown failure criteria (Figure 4).
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Figure 4 The Hoek·Brown failure enifelope is a parabolic function describing the
rock mass failure condition in terms of the major principal stress. Stress
states below the criteria fndicat~ an elastic rock mass, whlle stress states on
th~ criteria indicate a failed state. Stress states above the criteria are not
possible due to yielding and stress redistribution.
A Hoek-Brown strength criteria defines the peak strength of the rock mass in terms of the
principal stresses (cr 1 - the ~jor, or driving, principal stress, and cr3 , the minor or confining
principal stre$.s). During excavation, the stresses in the 5900 pillar will change from the in situ
stress, to some ()ther state as a result of stress relief and concentration from the mining. If the
stress state reaches the failure condition, yield in that region will occur, and the stresses will
decrease based on hqw much strain occurs in the rock mass. Figure 5 shows a schematic of
the stress-strain behavior of the rock mass that is assumed and is typical of strong, brittle rocks
such as quartzite. This figure indicates that after peak strength, the rock will yield and
strength decays to a residual level over some amount of strain. The "brittleness" (or, violence)
of the failure response is governed by how quickly the strength decays from peak to residual
strength. If this strength decay occurs over very small levels of strain, the response is brittle
and violent, and similar to how glass might behave when fracturing. If the strain over which
this decay occurs is larger, the response is more "ductile" in nature and less violent. In the
3DEC analyses, it is assumed that the ore responds as a relatively brittle material which could
respond in a seismic nature. This is an assumption based on experience in the Coeur d' Alene
rock types.
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Figure 5 The orebody rock mass is represen,ted with a peak and residual strength,
termed a "strain softening" model. The brittleness (i.e., the violence of
the failure response) is controlled by the slope of the failure response going
from peak to residual strength. In this report, it is assumed that the

response is relatively brittle to reflect the brittle fracturing response
observed in the orebody.
3 .3

Argillite Wall rock Representation

The argillite, on the other hand, is. assumed to behave in a ductile fashion in which the
response is dominated by the weak cieavage planes which are assumed to strike sub-parallel to
the orebody. A material model, termed the ubiquitous joint model, is used in 3DEC to
represent a thinly-bedded rock mass like the argillite. This material model assumes that the
rock mass has a large number of bedding planes or joints oriented parallel to the orebody, and
that these joints are weak (i.e., no cohesive strength - in other words, the can be pulled apart
easily, and that the friction angle along them is low as a result of the typical slickensides and
chloritic/talcy minerals on their surfaces. This model allows shear to occur in the direction of
the cleavage planes, and buckling into t_he excavations.
3 .3

Rock Mass Properties Estimates

As stated above, the Hoek-Brown strength criteria is used to represent the stress level at failure
for the orebody. The Hoek-Brown criteria is a parabolic relationshlp between the major and
minor stress at failure (Figure 4). Rock mass properties are estimated by the following
approach:
1. The Hoek-Brown failure criteria for intact (laboratory-scale) rock specimens is
defined by curve-fitting the criteria to uniaxial (UCS) and triaxial compression
data. The HB failure critieria is expressed as follows:
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=

+

parameters describe the failure envelope for intact samples of rock: the
UCS (? ci) and m; which defines the amount of curvature of the envelope. In our
case, we have little actual laboratory data to describe the various rock types.
Currently, a few tests of the UCS (provided by NIOSH) indicate a significant
variability in orebody strength based on content of siderite, quartzite and
argillite. The UCS of the siderite samples averages around 50 MPa (about 7000
psi) whereas the vitreous quartzite is around 17,000 psi or 115 MPa. To fit the
HB envelope to the intact rock sample data, the curvature parameter, m;, shown
in the above equation is required. In the absence of triaxial data on these rock
types, from which mi is typically derived, approximate literature values for
quartzite are used. Here, a value of mi of 20 is assumed. It should be noted
that the UCS testing conducted for Gold Hunter falls at the lower end of the
range for ore types in the Lucky Friday mine as reported by Whyatt, et al,
1996. They present the following average values of mechanical properties for
the Lucky Friday mine (Table 1):
Table 1

Proposed values of rock mass strength and modulus for Lucky
Friday Mine (Whyatt, et. al., 1996)
Mine, rock type, and

Comprn..s:vo

Tansili,

samplin11 sile

strong1h

~ttCr:Jm

Mf'il

Lue•y Fri<t;y:
Viuoous quanzi11 ifWl-425u
Vilroous qui•..r.ito jl-f/1),5100. 5300

..

Vilreous qvan.titt [HW-lloah?C lraclure) ~250 .
S..ncmc quar.::ite (FV>')-4250 •••• , .

p-si

1J5

sa.JOO

161

23.400
21..00
4S.S.::Q

IS1
31•1

MF;.

Pois.sari'$

Elastic
modulllli

;,si

rr.::?
NO
ND

2.500

\7.2

2,5'0

NO

NO

GPa

6/S.2'
71;;5

:,:;.?
53 I

ratio

,:io·· psi

Secant

9.5
\I.I

0.2,

NO

),{!)

Ta.ng~n!

a.a

NO

0.15
0.08

7.7

0.22

NO

As seen in this table, the rock UCS values are significantly higher than
estimated by Pikalnis. Thus, it is likely that the UCS for vitreous quartizite
could be significantly higher than assumed in the Pikalnis report.
2. Obviously, the strength response for small, intact rock samples does not
represent the actual strength of the in situ rock mass. The Hoek-Brown
approach provides for a methodology for adjusting the failure envelope of the
intact rock to in situ values based on the "quality" of the rock mass. This
quality is typically expressed in terms of the GSI (Geologic Strength Index) of
the rock mass, which is based on the degree of fracturing and the coatings on
fractures. Figure 6 shows a chart illustrating the method of determining GSI.
the
for the ore, which was
Pikalnis (2009) performed an analysis
confirmed during my visit to the mine in Feb. 2010. The orebody is typically a
good quality material with clean and rough natural fractures, resulting in a GSI
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Figure 6

3.4

Apprbximate estimate of range of the GSI for the orebody in 30 Vein. The
rock mass is classified in general as a good quality material with block to
very blocky conditions and GS/ of about 55 to 60.

In Situ Stress

The in situ stress state in the Coeur d'Alene district has been reported by Whyatt, et. aL
(1995) as given in Table
correlation is based on stress measurements at the 4200
5300 levels of the Lucky Friday as well as the 7300 level of the Star Mine. The measurements
indicate a
direction
about N40W and a ratio
approximately LS.

as
in Figure
Pikalnis (2009) estimated a maximum stress
based on a best-fit back-analysis of the 5900 pillar IRAD stressmeter
direction of
readings. To my knowledge, the available stress measurements and raise breakouts districtwide show a
in cr 1 direction of approximately N20W to N40W (Whyatt, 2000).
The in situ stress state applied to the 3DEC modei was varied from N15W to N40W, with the
verticai stress component based on 1.2 psi/ft depth and a ratio of cr/ ~v of 1.5.

Table 2

Lucky Friday Mine In Situ Stress Estimate (Whyatt, et. al., 1995)
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Figure 7 Breakout observations at the Lucky Friday and Star Mines
4

Summary of Model Runs and Analysis

A series of model analy'ses were tun for comparison to stress meter measurements, discing and
borehole breakout observations. These are summarized below:

• In situ stress variation
o

Base case model assumes cr 1 direction of N40W and cr/ crv of 1.5

o Alternative stress model assumes cr I direction of N 15W and cr / crv of 1.5
•

Strength variation
o Assume base case stress condition
o Base case assumes a UCS strength for orebody of 115 MPa (16,900 psi) and
OSI (or RMR) of 60. This is the "fair to good quality silicified orebody"

assumption
o Alternative case assumes a UCS strength of the orebody
o

I MPa, but a OSI
50, which is a "poor to fair quality silicified orebody" assumption
Alternative case assuming a siderite orebody with UCS of 50 MPa (7350 psi)
and GSI 50, representing a poor-fair quality siderite.

1
A

Variation
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IDa.1u.II1uu1
p11uC1pa.1 :;ue1>S 1,ye1u-perpeuulCu1ar
a.n LU

regions of failed rock are contoured through the center of the 5900 pillar are given in Figures
8-10 for the base case stress state and silicified orebody strength. As seen in these plots, the
immediate edges of the pillar as well as the back (and floor) of stopes yield in shear and
extension as the stopes are mined. This creates a thin "rind" of fail~d material about five feet
thick and pushes the stress concentration into the confined regions of the rock mass. This
failure depth corresponds reasonably well with the slabbing observed in the face of overhand
stopes which was induced by fracturing in the back of the ·previous stope. This slabbing is due
to both extension and shear and is a result of the stress concentration from the veinperpendicular stresses that arch over the back. This observation from the inodel and field
provides some minor calibration that the strength properties assigned to the mo.del and the
softening response are reasonable. The depth of failure may be somewhat overpredicted,
meaning the UCS of the stronger silicified materials may be a bit greater than assumed (115
MPa).
As the mining progresses, the depth of.failure within the pillar increases until it reaches a
thickness about 15 to 20'. This is essentially the depth of spalling or failure that might be
expected at the completion of Phase III. · I:p.spection of the stress state shows that the stresses
are more-or-less symmetric on either side of the 5900 drift - in other words, there is not large
variation in induced stresses on the east or west side of the pillar, and no large influence of the
40 Vein can be seen.
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Figure 8

mle regions at mining step 14 ( /2
Stresses are
in Pa (1 e6 Pa = 147 psi). At this stage, the stress concentrations are mostly near
the pillar edges with destressing in the local roof of the 5900 drift. The pillar
edges and immediate roof of the 5900 drift are yielding (blue =non/ailed, elastic).
Note the stope backs and floor yield to a depth of approx. 5' with these strength
properties assumptions.
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Figure 9 Base case stress state and Jailed regions at mining step 23 (5/2007 - end Phase I).
Stresses are in Pa (le6 Pa = 147 psi). At this stage, the stress concentrations
have migrated inward from the failed pillar edges with destressing in the local
roof of the 5900 drift. Approximately same yielding conditions as previous. Note
inner core of pillar is elastic.
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Figure 10 Base case stress state and faile regi.ons at mining step 24 ( 3/2008, end Phase II).
Stresses are in Pa (le6 Pa = 147 psi). The depth of failure in from the edges of
the pillar have reached about 10 to 15', depending on location. The greatest
stress concentration is farmed in a sha,p band in from the yielded rim due to the
confined nature of the pillar core.
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Figure 10 Base case stress state an failed regions at mznmg step 25 ( current, end Phase
III). Stresses are in Pa (le6 Pa = 147 psi). The depth offailure in from the
edges of the pillar have stabilized at about 10 to 15 ', depending on location. The
greatest stress concentration is formed in a sharp band in from the yielded rim
due to the confined nature of the pillar core.
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comparison to the stressmeter measurements

this

the change in

stress (i.e., that over and above the pre-existing in situ stress) is plotted as a function of date
(i.e., mining step). As seen, the stress is slightly higher (about 1500 to 2000 psi, or about
10 %) on the west side of the pillar than on the east side. The range in stress for all three
stressmeter locations for the two stress cases are given by the shaded boxes. The base case
(N40W) indicates induced stresses at the end of Phase III mining ranging from about 12 to
16,000 psi and about 9 - 11,000 psi for the N15W case. The measured stresses fall in this
same range, with the west gauges fitting the range of the N40W case well and the east gauges
fitting the Nl5W case reasonably well. In general, it is felt that this correspondence is actually
extremely good, given the typical sensitivity of IRAD stressmeter calibration and results to
factors such as:
•

•

•

Gauge contact area with the borehole wall - the calibration and response of the gauges
is highly sensitive to the match of gauge seating platens to the hole wall and the
resulting contact area.
Gauge factor - the calibration factor of the gauges is sensitive to the modulus of the
rock mass. The high variability of the rock along the GH boreholes, from siderite to
vitreous quartzite results in a high variability of modulus. Depending on exactly where
the gauge is installed, the calibration factors could vary significantly. For accurate
stress change measurement, the gauges are typically calibrated in the particular rock
type by installing the g~uges in a large core of the rock and compressing in the
laboratory.
Orientation - the stress monitored by the gauge is sensitive to axis orientation. As
demonstrated by Pikalnis, the stress monitored by the stress meter will vary
significantly with even a few degrees of rotation of the axis of the seating platen.

For these reasons, the calibration (which was done without attempting to manipulate the
estimated in situ stress magnii:ude) is felt to be very good and lends confidence to the
interpretation that a N40W stress provides a reasonable and conservative maximum stress
orientation and that the 1.5 max:min stress ratio is also reasonable. I do not think that it makes
sense to attempt to make any inore detailed assessment of these measurements at this time.
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Prediction of induced stress change at East, West and Top stressmeter locations for two
cases of the direction of a1: N40W and N1SW. The approximate range of the predictions
is given by the shaded boxes.

4.2

Comparison of Model to Observations of Hole Breakout and Discing

4.2.1 Prediction of Failed Regions
The depth· of failure given by the base case model can be summarized as follows:
•

•
•

The failure depth in th~: pillar reaches a maximum of around 10 to 15' around the outer
rim of the pillar and stabilizes after the "Phase II" extraction when the pillar is fully
created by mining (Figure 10). Failure is by extension along the outer edge, and shear
in the interior confined zone at the rim. Failure in this model would typically mean
formation of new fractures and shear on existing fractures. Drilling into this zone
would potentially mean encountering poor core recovery and greater core loss.
Yield zones exist above and below the 5900 drift to a depth of about 5' or so.
The interior of the pillar remains elastic and is expected to remain elastic.

this failed zone can be determined by examining the level of induced
Further meaning
strain in the pillar. Figure 12 shows the base case maximum principal strain induced in the
contoured a level
%, which is an approximate
cracking
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concrete or rock. As seen , this zone of expected new fracturing is approximately the same
depth as indicated by the yielded zone. Again. the mean of this zone is that formation of
newly-developed fracturing or movement on existing fractures can be expected.
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Figure 12 Base case strain levels induced in the pillar. The red region has strain levels
exceeding 0.5%, w~ich is the approximate level of extensional strain at which
concrete arid µnderground cave mine cracking are observed. This zone roughly
follows the yield zone ·above and is the region where new fractures might be
expected.
Discing and Breakout
In addition to the damage level observed in the stope backs and floors, damage within the pillar
was observed from drilling of the east and west GH holes (Figure 13 and 14). A summary of
the hole observations are:

I

I
I

I
I

l

!

I
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30-55(ENO) STRONG DISKING

WEST HOLE

4

Figllre 13 GH West borehdie core. Note moderate to strong discing over entire length of the
hole, with rubblized and lost core below about 50' length.
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EAST HOLE

Figure 14 GH East borehole core. Note moderate to strong discing over entire length of the
hole; with the exception of the final, 10' of hole which is in a mostly-undamaged
condition.
•

Both holes show moderate to strong discing behavior over much of their length,
although the east hole shows no discing for the bottom 10' or so of the hole. However,
the end of the hole passes out of the pillar and into the region between the 30 and 40
veins, which appears to be more silicified and stronger (Figure 15) .
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Figure 15 Plan view of the 5900 pillar and drift showing west and east observation holes.
Note that the east observation hole is not centered in the pillar and passes out
through the silicified wne between the 30 and 40 veins.
•
•

The bottom 5 to 10' of the west hole is strongly disced and rubblized.
Both holes remain open and passable to the. video camera probe. Video shows that the
west hole has breakouts at the top and bottol!l of the hole for the final half of the hole.
The east hole has some breakouts in die-hole and joint offset from about 30 to 40'
depth, but tlie rymainder of the hole is circular and in good condition.

The conclusion from the~·e !ibove points is that although the west hole shows greater damage in
terms of discing and breakouts, both bQles (with the exception of the end of the west hole) are
open with only local evidence of intense hole failure or squeezing.

A number of res~archers have studied the stress state and rock properties that result in discing
of core. The most interesting work are laboratory simulations in which diamond drilling was
performed into a rock sample subjected to applied biaxial stresses (e.g., Lee and Haimson,
1993). These studies have led to estimates of the stress conditions that lead to discing and
borehole breakout for numerous rock types.

Discing
Discing of core stubs occurs when the stress relaxation accompanying the drilling results in
extensional failure of the core stub. The thickness of the discs is indicative of the intensity of
the stresses. Figure 16 provides a plot of the relationship between the principal stresses that
result in discing for granite. To understand the stress state in the stub, computer models were
used to simulate the drilling process and estimate the stresses corresponding to tensile failure.

quartzites
at
Hunter
undoubtedly
different, but this plot provides some basis for asking the question: Is discing
expected the pillar, given the stresses, or is there some other mechanism occurring?
The stresses for an E-W line through the center of the 30 vein (we did not account for the offcenter East hole aligili-nent), through the 5900 drift and to the E and \V extremities of the pillar
were determined and plotted in the form of the discing predictions in Figure 17. As seen in
this pillar, the stress conditions in the entire pillar are either in a possible discing condition or
borderline condition (with the exception of the area immediately adjacent to the 5900 drift). It
is therefore assumed that the character of the observed discing, which, with the exception of
the end of the East borehole, is present in most locations, is due primarily to the variability of
the rock strength rather than regions of stress which anomalously fall below a discing limit.
The bottom line is that the stress conditions in the pillar appear to be conducive to discing over
most of its width and are not necessarily related to extensive failure of the pillars.

Borehole Breakout
Spalling of the boreholes, particularly the west borehole, has been observed in the digital
borehole video. The spalling has occurred at the top and bottom of the hole, which is
consistent with the maximum stress being .horizontal and oriented in a vein-perpendicular
direction. The relationship of spalling in boreholes to stress magnitude and rock strength is not
unique relationship between
certain, and some researchers have concluded that there is
stress and breakout. However, Lee and Haimson (199~) performed compression testing of
rock samples of granite and limestone with boreholes in the laboratory and defined a range of
conditions under which breakout occurred. Figure 18 illustrates the relationship of the major
and minor stresses in the plane perpendicular to the borehole axis under which spalling was
observed for granite and limestone. The stresl? state predicted for the base case along a
horizontal line across the 5900 pillar in the 30 Vein was determined. This line is at the center
of the pillar elevation, through the 5900 drift. Tbe normalized stresses (normalized by the
UCS of both quartzite and siderite) are plotted (Figure 19) for positions along this line and
given in the form of Figure 18. The range of breakout criteria derived from the laboratory for
granite and limestone are shown on Figure 19. This plot indicates the following:

no

•
•

The pillar stress state (N-S an<i vertical) perpendicular to the borehole is sufficient to
result in spalling in quartizite in regions in the outer approximately 1/2 of the pillar.
The pillar stress state is. sufficient to result in spalling in virtually all of the pillar where
siderite is present.

This simple correlation indicates that borehole breakouts can occur in highly silicic rocks, but
only in the outer approximately 1h of the pillar, whereas breakouts are possible anywhere in
the pillar in siderite. This generally agrees with observations where spalling occurs in the
siderite-dominant rocks of the west borehole.
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1b'I 1.5"'
l
0.5

Figure 16 Relationship of the principal stresses for which core discing is likely to occur
(solid symbols). The stress O'z. is parallel to _
the borehole while the other
components are perpendicular to the hole. The component o;,. is the average of
all three components. The black circles are derived from laboratory testing.
1.40

-r-----------

1:20 _ _ _ ___...__ _ _ _
:

"'

~

Borderline Discing

1.00

i:::

"'
C
r:

~

0.80

J

0.60

t.1J

~

0-40 ~ - --··-·- ..,________

0.20 - - - - - - - 0.00 -;-· --··-·
0

·,

·,

. ---·--r·--·-·'

0.5

1

1.5

~

2

2.5

3

(SigN-SigVJ/Mean Stress

Figure 17 Stress conditions from base case model for a line from the west to east pillar
boundaries plotted as given in Figure 16. Essentially all of the stress conditions in
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Closure of Orebody Across 5900 Drift
The model was used to estimate the closure across the pillar at the 5900 drift. Figure 20 shows
the displacement of the hangingwall side of the pillar (in cm) . The total closure (hangingwall
+ footwall displacement) at the location of the 5900 drift is about 1.5". This can be compared
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reported after completion of the Phase III mining is about 1.3", or roughly the same as
predicted by the model. The deformation equates to a strain of about 1.3"/120" (10' vein
width), or about 1 %. The exact measurement and comparison is not particularly relevant - the
important point is that the closures of the orebody are not large, and not sufficient to indicate
complete crushing of the pillar.
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Figure 20 N-S di~placement contours (in cm) of t e hangingwall of the pillar.
Displacements are approximately 1-2 cm (0. 75 "), or a total closure of 2 to 4cm
(1.5") at the 5900 drift location. Measurements using a tape extensometer
indicate approximately 1.3" (reported by T. Williams).
4.3

Discussion

The comparison of the model results to observation and measurement are summarized below:
• 5900 Pillar Stresses - the modeled stresses compare quite well with the IRAD
stressmeter readings. The stress predictions for the base case (N40W s 1 orientation)
and ratio of s/sv = 1.5, and for the alternative case of (Nl SW s 1 orientation) bound
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inherent
gauge
measurement. Since the N40W orientation compares well with past Coeur d'Alene
district in situ stress measurements as well as numerous raise breakout observations, it
is recommended that the N40W orientation be use-0 as a basis
future modeling
analyses.
Damage Estimates - The base case orebody strength modeljng predicts that a thin
(roughly 10-15' thick) zone of failure develops around the outer periphery of the pillar
as a result of the mining. A smaller (about 5' +/-) yield zone develops around the
5900 drift. This depth of failure correlates reasonably well. with the rubbilized and
unrecoverable core observed in the west observation borehole that was drilled in the 30
Vein. The East borehole passes outside the vein 'and thus correlation of failure is not
certain. The modeling indicates that the interior of the pillar remains elastic and is not
in a failed state.
Core Discing and Borehole Breakouts - Extensive core discing and breakouts
(particularly in the west borehole) were observed in the observation boreholes.
Comparison of stress state to discing or breakouts is an inexact science. Here, we have
used laboratory-based testing correlations of discing and breakouts to stresses to attempt
to relate the modeled pillar stresses to observations. It was found that:
a The pillar stresses indicate that the magi;utudes are sufficient to create discing
throughout most of the pillar, particularly in the siderite-rich rocks. In other
words, the presence of discing at the outer regions of the pillar in any rock type,
but particularly in the siderite, is not unusual or surprising. The fact that
discing may occur is a natural result of the in situ stresses, but does not indicate
that the central portions of the pillar have failed - it is simply highly-stressed.
o The pillar stresses are also sufficient to cause borehole breakouts in the outer
half of the pillar, particularly in the siderite-rich areas of the orebody. The
extenslve breakouts in the west half of the pillar may be indicative of the lower
strength rocks encduntered in the west side of the pillar.
Closure - the closure of the 3Q Vein at the 5900 drift correlates reasonably well with
the model predictions'.
Conclusions

The overall conclusion of the analysis is that the stress state predicted correlates reasonably
well with the IRAD stressrneter readings, and that damage observed is as expected from the
stress state. More importantly, the modeling indicates that the 5900 pillar is not currently in a
failed state. Only the outer 10' to 15' of the pillar has yielded, while the interior is still in an
elastic state. A question to be asked is whether or not this is unusual, given the potentially
high induced stresses in the pillar. The answer is no - the 5900 pillar has a width:height ratio
of approximately 10:1 (100 ft diameter by 10' + !- width). Many empirical studies have been
performed in which the failure response of pillars in room and pillar mines have been observed
(Figure 21). Virtually an of the pillars in which failure has been observed occur for pillar
width to height ratios of less than 2. This makes ser...se since no pillars are observed to fail for
such squat shapes. For example, strike or dip-stabilizing pillars in South African gold mines

although
shown that pillars
relatively strong and brittle rocks with
2 have a confined inner core. The exterior rims
these pillars may
by spalling, but the
dilation and bulking of this exterior rim rapidly confines the inner core with the result that it
remaim elastic. Therefore, it is difficult to imagine the scenario that the 5900 pillar would
actually fail throughout. Thus, the pillar will likely remain stressed at or near its current level,
with the potential for relatively low level seisrnicity occurring in the highly stressed areas along
the boundary of failed region along its periphery. This could result· in shaking of the 5900
drift, but support with dwydag bolts and screen will likely be sufficient to maintain loosened
material. It is more likely that the foundation of the pillar in argillite along its boundaries will
shear and yield. If fault structures are present, these could produce larger events.
Based on the calibrations presented in this memo, it is felt that sufficient confidence in the
model is available to move to the next level, which is simulation of future mining of Gold
Hunter.
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nrrru",,." a summruy of analysis
instrumentation and observations of the 5900 drift
protection pillar through th.e 30 vein at the Gold Hunter operation of Hecla Limited (Hecla), Multan,
Idaho. A drift protection pillar, slightly over 100' in diameter, was left in place to provide access to
the footwall of the orebody from the hangingwall and Silver Shaft. The circular pillar was created
incrementally by adjusting the lengths of the adjacent overhand and underhand stopes as they mined
above and below the 5900 drift. The drift was supported heavily, but not unusually, using closespacing resin rebar and mesh. Due to the critical nature of maintaining stability of this drift, it has
been continuously monitored with instrumentation and its stability observed. To date (after
completion of the pillar creation), the drift has performed well and is stable with little observable
damage. Two basic types of instrumentation were installed in the pillar-IRAD stressmeters to
monitor the vein-perpendicular stress at a depth of about 20' into the pillar walls and back, and
closure measured across the 30 vein. Additionally, the mine-wide microseism.ic system provides
coverage of acoustic emission of the pillar. The stressmeters showed slowly increasing stress
change until the pillar was "detached" from the surrounding 30 vein, at which time the stresses
increased rapidly to significant levels. After a recent seismic event in the wall rock (Dec, 2009), the
stressmeter values have fallen off slightly and do not appear to be rising. The west side stressmeters
show higher stresses (by about 40 to 50%) than the east side stressmeters, with the highest induced
stresses at about 16,000 psi. This stress change is about a 50% increase over the in situ maximum
horizontal stress. The total maximum stress would also be about 50% higher than the estimated
u.niaxial compressive strength of the silicic quartzite tested (about 16,000 psi). As described in the
report, the IRAD stressmeters, although useful for understanding whether stress is increasing or
decreasing, and appro_ximately ho~ large the increase, have limitations that must be recognized if .
they are to be used for detailed calibration or for understanding stress transfer mechanisms. In
particular, the stressmeter output is dependent on: a) the calibration factor (for conversion of wire
vibration frequency to stress) which is rock modulus-dependent, b) the gauge-borehole contact area,
and, c) the orientation of the gauge load axis. Of these dependencies, the gauge factor is particularly
important in the 5900 pillar as a single factor i.s used for all gauges, even thought the particular rock
unit may be of significantly-different modulus (e.g., siderite vs. quartzite), and this could account
for unexpected variability in gauge readings in the pillar.

After completion of the pillar creation, two observation holes were drilled into the west and east
walls of the drift, radially in the pillar to its outer extent. The west hole was drilled down the axis of
the 30 vein, while the east hole was drilled slightly off the vein itself in the wall rock between the 30
and 40 veins. The core was disced over most of its length (with the exception of the region directly
near the drift), with the thickness of discs varying significantly from fairly wide-spaced to intense
discing. The east hole showed no discing for the last 1O' or so of the core. As described later, the
reason is probably because this portion of the hole is in good-quality silicic rocks. The west hole had
lost or rubblized core for about the bottom 10' of the hole (at the edge of the pillar). The west hole
has showed significant breakouts over the bottom half to 2/3 of the hole, although the hole, itself, is
open and passable. The east hole shows minor breakout damage.
The mining of the major strike pillar above 5900 Level is underway and will continue through 2015,
Hecla
to
a numerical stress analysis model available
can be used with some
degree of confidence in examining the stability of this pillar during various extraction scenarios.

m

purpose of this study was to
to
a calibration of
3DEC
assess
pillar observations and thus develop a reasonable understanding of the current pi.Har behavior.
The question-'> regarcling the 5900 pi! lar are as follows:

•

Is the pillar currently in a failed or unfaiied state?

•

Do the monitored stresses make sense given the expected in situ stress field measured at
the Lucky Friday mine, and t.11e stress concentration factor due to the pillar creation?

•

Given the high stress values monitored, why is the drift not showing more damage?

•

Is the discing and hole breakout observed what might be expected given the monitored
stresses?

•

Why is the response of the pillar apparently different on the two sides of the 5900 drift?

The 3DEC model of Itasca was used to simulate the 30 vein and mining to create the pillar. The
model is different from previous modeling work by Pikalnis (2009) in that it allows inelastic failure
and stress redistribution to occur. Although very little site-specific laboratory strength test data was
available, literature values were used for some rock mass parameters. In addition to the limited lab
testing, in situ rock quality characteristics observed in the 30 vein stopes were used to estimate rock
mass strength parameters. The orebody rock mass was assumed ·to behave in a relatively brittle
fashion characterized by a peak and residual strength. The wall rocks were assumed to behave as .a
thinly-bedded material (a directional shear failure model) with bedding assumed parallel.to the
orebody. The mining sequence was represented in the model in a step-by-step fashion, and the stress
state monitored at the location of the stressmeters. A sensitivity study was conducted i_n which the
orientation of the major in situ stress was varied as well as the uniaxial compressive strength (from
siderite to quartzite). Failure of the pillar and the surrounding stope backs and floors were also
predicted. Although discing and borehole breakout behavior is poorly-understood, some research,
particularly laboratory testing to simulate borehole drilling in stressed rock samples, have resulted in
estimates of the stresses that are required to produce these phenomena. Stresses from the model
were compared to the stress reiationsl:rips estimated to produce discing and borehole breakouts
through the pillar along the length of the observation boreholes.
A summary of the calibration results are as follows:

1) A reasonable match of the mode1 to measured stress change was achieved, taking into
account the considerable uncertainty of the IRAD stressmeters. The match to stress data
is best for an assumed range of major in situ stress direction ofN40W to Nl SW. Thi~
direction matches the range of measurement of stresses within the Coeur d'Alene district
in general
2) The reason for the variation in monitored stress on the east and west side of the 5900
is unknown, however, the measurements fall
typical uncertainty
£RAD gauge itself. The most significant uncertainty in these measurements is the
iv

for conversion
the wire
to stress
change. This calibration factor is dependent on the modulus of the rock in which the
gauge is installed. The high variability of the rock modulus (vitreous quartzite to
siderite-argillite) means that a wide range of calibration factors should theoretically be
used for reduction of the gauge readings based on core obtained from the hole. Since the
same gauge factor is used for all gauges, considerable uncertainty in the conversion to
stress from location to location can occur. Other uncertainties involve installation
orientations and hole roundness (contact seating area). Because of these uncertainties,
the match of data to model is, in general, considered to be very good.
3) The model predicts that the outer boundaries of the pillar (about 10' to 15' thick) will
fail in a brittle extensional and shearing mode. This relieves the stresses from these areas
and transfers. them further into the confined core of the pillar. Although prediction of
discing and borehole breakouts is highly uncertain, literature laboratory results have
been used to estimate the stress conditions necessary to obtain discing and breakouts in
brittle rocks. These stresses were compared to the stress predicted in the pillar along the
west and east observation holes. This comparison shows that the stresses, with the
exception of the zone around the 5900 drift, are sufficient to produce discing and
borehole breakouts, particularly in the weaker siderite zones. The observation holes
show extensive discing whose intensity appears to vary by rock type, but discing occurs
throughout most of the holes away fror.p. the 5900 drift. Breakouts occur in both holes,
and are strongest in the west borehole, although both holes are open and passable to the
camera. The· bottom 1O' of the west · borehole is rubblized and core lost, which
corresponds to the depth of extensive failure predicted by the modeling. The bottom 10'
of the east borehole, conversely, shows little non-failed core in what appears to be strong
silicic material. The east hole actually is drilled in the stronger rocks between the 30 and
40 veins, and this could account for the better condition of the core. The studies indicate
that breakout occurrence is predicted to be marginal in the strong quartizites.
4) The model indicates that the yielded region around the 5900 drift is relatively small;
about 1 drift.radius in the back and. si!1ewal1s of the cl.rift: The~odel indicates that the
drift should be stable under the given stress conditions, largely because lt is driven
parallel to the major principal stress that flows vein-perpendicular.
5) The rock strength properties chosen for the stronger silicic rocks result in approximately
the correct yielding zone of brittle fracturing in the back
floor observed in the
overhand and underhand stopes ( about 3 to 5' of back fracturing).
6) The model indicates a closure of the orebody (bangingwall to footwall) at the 5900 drift
of about 1.5" which is similar to that measured by the tape extensometer. This is not a
very accurate calibration measure, but at least the modeling appears to have used,
roughly, the correct applied N-S stress and Young's modulus of the material.
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Summary of Overall Conclusions
The model calibration is considered to be reasonable in comparison to observations given the
uncertainties in the rock properties (lack of lab data) and measurements. The important question at
this point is: what is the stability state of the pillar, and how might it be expected to respond in the
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separation of the pillar from the surrounding 30 vein. Although modeling of the continued mining of
the 30 vein was not performed, it is expected that stress change in the pillar should stabilize. It is
expected that a pillar of this dimension should have an e
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(like discing) -and undergo large dilation (i.e., the fractures will attempt to open in extension). Since,
for squat pillars, thisrock cannot displace, it tends to confine the interior of the pillar, allowing large
stresses to build without yielding since the rock strength increases dramatically with confining
pressure. These pillars can still produce small seismic events in the highly-stressed regions around
the periphery, but are unlikely to crush out completely. Time-dependent yielding in this periphery
area can still lead to small seismic events as the pillar slowly adjusts to the stress redistributioa
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. It would seem that the most likely cause of seismicity in · the wall rock would be
unfavorably-oriented fault structures affected by the stress redistribution rather than events
specifically in the pillar itself.- Potential for. these types of _events can be examined during the next
phase of analysis of the mining of the pillar above the 5900 level.
It is recommended that monitoring of the stressmeters be continued as they provide a good
indication of any time-dependent, or unusual changes in stress applied to the pillar. It is expected,
however, that these stresses should continue to stabilize as the mining front moves away from the
immediate pillar area. Small scale seismicity can still be expected in the periphery of the pillar and
in the immediate footwall and hangingwaU at the pillar boundary as it continues to attempt to
''punch" into the walls. For this reason, the 5900 drift could be subjected to repeated vibration. The
primary function of the ground support would seem to be retainment of the loosened 5' or so of
failed rock in the back of the drift. Grouted bolts and mesh would appear to be adequate for this
purpose, but continued re-evaluation of the drift condition and support adequacy should be made.
Use of closure measurements in the drift and possibly one or more vertically-oriented extensometers
in the drift back would help to identify whether a loosened zone is developing and thus whether the
length of the installed support is adequate.
vi
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This

reviews calibration

the

model

stressmeter data

and borehole and drift stability observations in. the 5900 drift at th.e Lucky

footwall ramp development and i.s required to be stable for access to the stopes from the Silver
Shaft. A 50-60' ·radius circular drift protection pillar was left in place through the 30 vein with·
the 5900 drift at its center. The pillar was created by adjusting the ends of adjacent cut and fill
stopes such that a circular shape was created. After driving of the 5900 drift, IRAD $tressmeters
were installed in short boreholes drilled vertically up and horizontally into each wall of the drift
at the orebody intersection. These stressmeters are oriented to monitor stress change resulting
from the pillar creation in the vein-perpendicular (roughly N-S) direction. In addition to the
stress data, two horizontal observation diamond drill holes were drilled in the sidewalls of the
drift down the axis of the vein after the pillar was completed.

core was examined to record

initial pillar condition and have been scoped with a digital borescope a number of times to record

clamage accumulation.
A previous study of the stressmeter data and pillar failure observations was conducted by
Pikalnis (2009). This study utilized an elastic numerical model (MAP3D) to perform a prediction
of stress change in the pillar as a function of estimated orientation and magnitude of the in situ
stress components. The conclusion of this study was that an E-W major horizontal stress
component with a value of 1.5 times the vertical (gravitational) stress provided the best fit to the
stressmeter data. Empirical damage criteria, based on the ratio of either the ma,'<imum shear
stress (crl - cr3) or the maximum induced stress (o 1) to the uniaxial compressive strength (crc),
were used to compare to observations of borehole discing, reportedly showing good correlation
to the discing. However, to achieve this correlation, stresses obtained fro.m two different major
stress orientations (E-W and Nl SW) were used to explain differences in observations between
the east and west observation holes.

In
the orebody and

is used to

mass behave as

induced

stresses
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stressmeter data and

reached are
to the data and

stress is at an azimuth

roughly

piliar is yielded around

periphery, but that

conclusion from the

the

principal
indicates that the

interior of the pillar remains at an unyielded,

elastic state. It is felt that the pillar stresses will not increase dramatically from the current state.
It is still possible to have relatively low-level seismicity occurring around the periphery of the
pillar where the stresses are high~ but the potentially-larger events would be expected to occur

due to pillar foundation failure or slip on faults in the wall rocks around the pillar periphery.

2

The numerical modeling approach used here is based on the 3DEC

Itasca

(Itasca, 2007).
«discontinuum" method. This means that the program is capable of representing the failure of the
rock mass (Le., the general rock mass consists of intact rock and in situ jointing) as well as
movement along major fracture or fault surfaces. To represent tock mass mechanical response, it
is typically subdivided into blocks separated by the major fault traces. The blocks, which consist
of intact rock blocks separated by fracture or bedding surfaces, are typically represented by a
rock mass failure criterion (that takes into account the weakening effects of the general rock
fracturing). Specific, important! faults may be represented explicitly as breaks in the model that
separate rock mass blocks. In this project, the rock mass is represented without specific fault
surfaces, and as a rock mass only. The orebody and argi11itic wall tock are represented as distinct
units with different properties and mechanical behavior. The rock mass is subdivided into a
number of tetrahedral finite-difference elements in which the stress state and deformation are
determined
. . ~. . . .
,

'

'

The 5900 pillar and surrounding 30 and 40 vein stoping are represented in the 3DEC
model. DXF files of the 30 and 40 veins and the access and stope development were supplied by
Lucky Friday staff, and these were used to form the numerical model. The 30 vein stopes were
subdivided as per the DXF file and extracted stope-by-stope in the actual sequence that occurred
in the mine. Tue stopes that formed the basic circular shape of the pillar were mined in a series of
23 steps (termed Phase I as was used by Pikalnis, 2009), followed by extraction of the remaining

ore above and below the pillar in 2 steps, termed Phase II and III. Figures 1 through 3 show large
scale and close-up views of the 5900 pillar from the hangingwall. Here, the actual DXF stope
outlines are shown in transparent mode with the 3DEC model representation given behind. The
infrastructure development is ~lso given showing the correfpondence of the model to the actual
geometry.
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Figure 1 Outer boundary of the model showing 3DEC block structure. The model is about
3300' on a side; with the y axis pointing north. The orientation of the orebody
(dip 90°, dip direction 17°) can be seen in the blocks. The 30 vein is located deep
inside this model.
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3.1

MATERIAL MODELS TO REPRESENT TIIE MAJOR ROCK UNITS
The Gold Hunter rock mass is represented in this calibration model as two material types:

the orebody and the footwall and hangingwall argillites. For the level of this analysis, it is felt
that the orebody and host rock are not required to be further subdivided into various rock types
since we don't have detailed mapping of the variability. However, a sensitivity study is made to
look at variability in the ore strength and separate models are run assuming a silicic quartizite
and siderite ore.

3.2

OREBODY REPRESENTATION
The orebody, which is composed of vein material and silicified rocks, siderites and

quartzites, is represented as a material that is elastic until its peal< strength is reached, followed
by yielding and reduction in strengt..'1 to residual strength after failure. This type of model is
...

.

.

.

termed a "strain-softening" or "strain-degradation" model in that the strength is degraded with
increasing shearing strain after peak strength. The strength of the ore is defined using a standard
method using the Hoek-Brown failure criteria (Figure 4).
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The Hoek-Brown failure envelope is a parabolic function describing the rock
mass failure condition in .terms of the major principal stress. Stress states below
the criteria indicate an elastic rock mass, while stress states on the criteria
indicate a failed ~t~te._ Stress states .abo-ve th~ criteria are not possible due to
yielding and stress redistribution.

A Hoek-Brown strength criterion defines the peak strength of the rock mass in terms of
the principal stresses (cr 1, the major, or driving, principal stress; and <>:i, the minor or confining
principal stress). During excavation, the stresses in the 5900 pillar will evolve from the in situ
stress, typically increasing in the center, confined portion of the pillar as a result of stress relief
and concentration from the mining. If the stress state reaches the failure condition, yield in that
region will occur, and the stresses will decrease based on how much strain occurs in the rock
mass. Figure 4 illustrates conceptually, "stress paths" for rock at the failing edge of the pillar and
in the confined, elastic core of the pillar. Figure 5 shows a schematic of the assumed stress-strain
behavior of the rock mass which is typical of strong, brittle rocks, such as quartzite. This figure
indicates that after peak strength, the rock will yield and the strength will decay to a residual
level over some amount of shear strain. The "brittleness" (or, violence) of the failure response is
governed by how quickly the strength decays from peak to residual strength. If this strength

respo11se is

decay occurs over very small
how glass might behave when fracturing.

the strain over which this decay occurs is iarger, the
8
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response is more "ductile" in nature and is less violent and typically is accompanied by large
deformation. In the 3DEC analyses, it is assumed that the ore responds as a relatively brittle
material which could respond in a seismic nature. This is an assumption based on experience in
the si1icic, Coeu r d' Alene rock types.

?2si<l u al Str~ngth

Figure 5

3.3

The orebody .ro~k mass i~ represe~ted vvitb a peak a_nd resid~_a l st_r ength, termed .
a "strain softening» modeL The brittleness (i.e., the violence of the failure
response) is controlled by the slope of the failure response going from peak to
residual strength. In this report, it is assumed that the response is relatively
brittle to reflect the brittle fracturing response observed in the orebody.

ARGILLITE WALLROCKREPRESENTATION
The argillite, on the other hand, is assumed to behave in a ductile fashion in which the

response is dominated by the weak cleavage planes which are assumed to strike sub-parallel to
the orebody . A material model, termed the ubiquitous joint model, is used in 3DEC to represent a
thinly-bedded rock mass like the argillite. Thls material model assumes that the rock mass has a
large number of bedding planes or joints oriented parallel to the orebody, and that these joi.nts are
weak (i.e., no cohesive strength-in other words, they can be pulled apart easily) and that the
friction angle along them is low, as a result of the typical slic'kensides and chloritic/talcy
minerals on their surfaces. This model allows shear to occur in the direction of the cleavage
planes, and large deformation (buckling) into the excavations.

) .'
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stated

the Hoek-Brown strength criterion is

t.i-ie orebody ~ The

to represent the stress leve1 at
between the major

and minor stress at failure (Figure 4). Rock mass properties are estimated by the followh1g
approach:

1) The Hoek-Brown failure cliteria for intact (laboratory-scale) rock specimens is
defined by curve-fitting the criteria to uniaxial (UCS) and triaxial compression data.
The HB failure criteria is expressed as follows:

Two parameters describe the failure envelope for intact samples of rock: the UCS
(oci) and m; which defines the amount of curvature of the envelope. In our case, we
have little actual laboratory data to describe the various rock types. Currently, a few
tests of the UCS (provided by NIOSH) indicate a significant variability in orebody
strength based on content of siderite, quartzite and argillite. The UCS of the siderite
samples averages around 50 MPa (about 7000 psi) whereas the vitreous quartzite is
around 17,000 psi or 115 MPa. To fit the HB envelope to the intact rock sample data,
the curvature parameter, mi, shown in the above equation is required. In the absence
of triaxial data on these :r.ock types, fyom which m1 is ~_pically derived, a:pr::r.oximate
literature values for quartzite are used. Here, a value of m; of 20 is assumed. A
laboratory program consisting of uniax.ial and triaxial testing in the primary rock units
at the Gold Hunter will be recommended in a separate letter report. It shouid be
noted that the UCS testing conducted for Gold Hunter falls at the lower end of the
range for ore types in the Lucky Friday mine as reported by Whyatt et al. (1996).
They present the following average values of mechanical properties for the Lucky
Friday mine (Table 1):

10

11

Values

TABLE l
Mass Strength and Modulus for
(Whyatt et aL, 1996)

Friday Mine

·Poi..so,rs:

Mi.t'Hs. rOC:X: \yp~, and

CompNrt:Slv&

TnnGll•

Sastie

=;,ling 511&

,tlt•ngth

s!r"nglh

modulus:

M!'11
Lud<yn~
\litreoua qu,utrita (FW)-'IZSO ••••••••••••••
\litrecus ~tmrt::i!l! {hVl)·SlOO. 5:'.lOO •••••••• ,
Villaous qmi,t,il<l (HW-h•all>d !rael!Jre) 4250 ..
Sencilic quanzluo (FWl~ , .............

psi

MPa

psi

GPtl

ral!o

X10" psi

$scant

Tang.om

14S
161
1S1

SS,300

'tr.2:

2.500

9.6

0.27

MO

NO

ND

66.2

23,400
Zl,50)

NO

0.1$

NO

0.08

::;14

.:s.&:O .

NO

70.5
S.2

11.1

NO
17.2

2,500

53.l

0.22"

NO

a.o

r:;

Note: Table l was reproduced directly from Whyatt et aL (1996). There appears to be a typo in the MPa-psi
conversion fur the first entry of compressive strength. 111ese values are all taken from the Lucky Friday
Mine.

As seen in this table, the rock UCS values are significantly higher than estimated by
Pikalnis based on limited testing (10 UCS tests) of Gold Hunter rocks. Thus, it is
likely that the UCS for quartizite in the Gold Hunter could have a significantly larger
range (and perhaps higher strength) than assumed in the Pikalnis report.
Observations in a site visit to the Gold Hunter certainly indicated beds of quartzite
near the orebody whose UCS likely exceeded the 16,000 psi (115 MPa) assumptions
made here.
2) 6bviousiy, the.strengtb.response for small, fotact rock samples does not represent the
actual strength of the in situ rock mass. The Hoek-Brown approach provides for a
methodology for adjusting the failure enve1ope of the intact rock to in situ values
based on the "quality" of the rock mass. This quality is typically expressed in terms of
the GSI (Geologic Strength Index - approximately equal to the RMR) of the rock
mass, which is based on the degree of fracturing and the coatings on fractures. Figure
6 shows a chart illustrating the. method of determining GSI. Pikalnis ·(2009)
performed an analysis of the GSI for the ore, which was confirmed during my visit to
the mine in Feb. 2010. The orebody is typically a good quality material with clean
and rough natural fractures, resulting in a GSI estimate of around 55 to 60. The
resulting estimate of the Hoek-Brown failure criteria for the orebody base condition is
given in Figure 4.
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Figure 6 Approximate estimate of range of the GSI for the orebody in 30 vein. The rock
mass is classified in general as a good quality material with block to very blocky
conditions and GSI of about 55 to 60.
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has

reported

Wbyatt et al.

(1995), as shown in Table 2. This correlation is based on stress measurements at the 4:lOO and
5300 levels of the Lucky Friday as well as the 7300 level

the Star mine.
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. stress direction is reinforced by numerous observations of breakouts in boreholes, shafts and
raises as summarized in Figure 7. Pikalnis (2009) estimated a maximum stress direction of E-W
based on a best-fit back-analysis of the 5900 pillar 1RAD stressmeter readings. To my
knowledge, the available stress measurements and raise breakouts district-wide show a range in
cr1 direction of approximately N20W to N40W (Whyatt, 2001). The borehole breakouts typical

of the Lucky Friday (and other mines in the Coeur d'Alene district) need to be compared to
breakouts observed in the Gold Hunter side of the mine. This was not done for this calibration
report. In commenting on this report, Gold Hunter staff report that breakouts in the Gold Hunter
are often bedding-related rather than necessarily being stress-related. This makes sense since the
we~ bedding orientation may don.iinate th.e failure mec~1anism of a raisebore and thus "cloud"
the stress-related spalling mechanism that is often seen in hard and brittle rocks. 1t was felt,
therefore, that observation of breakouts in the Lucky Friday and other Coeur d'Alene mines,
unaffected by the weak bedding, provide a better true picture of the stress orientation. It is
important to note that the major stress direction in the district is relatively consistent, and a
function of the movement on the Osburn Fault. It is difficult to imagine that the stress direction
can have a major change in direction in the Wallace Formation due, presumably to bedding
anisotropy.
The in situ stress state applied to the 3DEC model was varied from NlSW to N40W, with

the vertical stress component based on 1.2 psi/ft depth and a ratio of cri/<Sv of 1.5.

13

2

Friday Mine In Situ Stress Estimate
(Whyatt et al., 1995)
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Figure 7 Breakout observations at the Lucky Friday and Star mines (Whyatt et al., 1995)
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A series of model

were run for comparison to stressmeter measurements,
are summarized below:

I) In situ stress variation

a) Base case model assumes crt direction of N40W and o 11crv of 1.5.
b) Alternative stress model assumes <Y1 direction ofNlSW and crllcrv of 1.5.

2)

Strength variation
a) Assumes a base case stress condition.
b) Base case assmnes a UCS strength for orebody of 115 MPa (16,900 psi) and
OSI (or RMR) of 60. This is the "fair to good quality siiicified orebody"
assumption.
c) Alternative case assumes a UCS strength of the orebody of 115 MPa, but a GSI
of 50, which is a "poor to fair quality siUci.fi.ed orebody"' assumption.

d) Alternative case assumes a siderite orebody with UCS of 50 MPa (7350 psi) and
GSI of 50, representing a poor-fair quality siderite.
The initial in situ stress variations were run for comparison to the stressmeters, followed
.

by variation of the strength for the N40W base case to examine the impact of strength variability

of the ore on pillar failure extent and mechanisms.

4.1

STRESS VARlATION
A series of plots showing the evolving maximum principal stress (vein-perpendicular)

and the regions of failed rock are contoured through the center of the 5900 pillar are given in

Figures 8-11 for the base case stress state and silicified orebody strength. As seen in these plots,
the immediate edges of th~ pillar as well as the back (and floor) of stopes yield in shear and
extension as the stopes are mined. This creates a thin "rind" of failed material initially about five
feet thick and pushes the stress concentration into the confined regions of the rock

mass. This

failure depth corresponds reasonably well with the slabbing observed in the face of overhand
stopes which was induced
both extension and shear and is a result of the stress concentration from the vein-perpendicular
stresses

and

over the
16

some minor

that

response are

the

reasonable.

depth of failure may be somewhat overpredicted,

stronger

materials may be a

iH\;(UHJ.CCF,

the

ucs

of the

As the mining progresses, the depth of failure within the pillar increases until it reaches a
thickness about 15 to 20'. This is essentially the depth of spalling or failure that might be
expected at the completion of Phase III. Inspection of the stress state shows that the stresses are

more-or-less symmetric on either side of the 5900 drift-in other words, there is not large
variation in induced stresses on the east

or west side of the pillar, and no large influence of the 40

vein can be seen.
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Figure 8 Base case stress state and failed regions at mining step 14 (Nov/2006) Stresses
are in Pa (le6 Pa = 147 psi). At this stage, the stress concentrations are mostly
near the pillar edges with destressing in the local back of the 5900 drift. The
pillar edges and immediate back of the 5900 drift are yielding (blue=nonfailed,
elastic). Note the stope backs and floor yield to a depth of approx. 5' with
these strength properties assumptions.
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Figure 9 Base case stress state and failed regions at mining step 23 (May/2007 - end Phase
I). Stresses are in Pa (le6 Pa = 147 psi). At this stage, the stress concentrations
have migrated inward from the failed pillar edges with destressing in the local
back of the 59QO drift. Approximately same yielding conditions as previous; note
inner core of pillar is elastic.
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Figure 10 Base case stress state and failed regions at mining step 24 (March/2008, end Phase
II). Stresses .are in Pa (le6 Pa = 147 psi). The depth of failure in from the edges of
the pillar reached about 10 to 15', depending on location. The greatest stress
concentration is formed in a sharp band in from the yielded rim due to the
confined nature of the pillar core.
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alternative stress case

12. In this figure, the change in

in comparison to the stressmeter measurements in

stress

that over and above the pre-existing in situ

are

is

as a function of date

mining step). As seen, the stress is slightly higher (about 1500 to 2000 psi, or about 10%) on the
west side of the pillar than on the east side. The range in stress for all three stressmeter locations
for the two stress cases are given by the shaded boxes. The base case (N40W) indicates induced
stresses at the end of Phase Ill mining ranging from about 12 to 16,000 psi and about 9 - 11,000
psi for the N15W case. The measured stresses fall in this same range, with the west gauges
falling within the range of the N40W case well and the east gauges falling within the N15W case
reasonably well. In general, it is felt that this correspondence is actually very good, given the
typical sensitivity ofIRAD stressmeter calibration and results to factors such as:
..

Gauge factor - the calibration factor of the gauges is sensitive to the modulus of the
rock mass. The high variability of the rock along the GH boreholes, from siderite to
vitreous quartzite resul~ in a high variability of modulus. Depending on exactly
where the gauge is instal1ed, the calibration factors could vary significantly. For
accurate stress change measurement, the gauges are typically calibrated for the
particular rock type by installing the gauges in a large core of the rock and
compressing in the laboratory.

•

Gauge contact area with the borehole wall - the calibration and response of the
gauges is highly sensitive to the match of gauge seating platens to the hole wall and
the resulting contact area.

•

Orientation - the stress monitored by the gauge is sensitive to axis orientation. As
demonstrated by Pikalnis, the. stress .monitored by t~e stress meter will vary
significantly with ·even a few degrees of rotation of the axis of the seating platen.

For these reasons, the calibration (which was done without attempting to manipulate the
estimated in situ stress magnitude) is considered to be very good and lends confidence to the
interpretation that a N40W stress provides a reasonable and conservative maximum stress
orientation and that the 1.5 maximum:minimum stress ratio is also reasonable. It does not make
sense to attempt to make any more detailed assessment of these measurements at this time.
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Figure 12 Prediction of induced stress change at East, West, and Top stressmeter locations
for two cases of the direction of <11: N40W and NlSW. The approximate range of
the predictions is given by the shaded boxes.

4.2

COMJ>ARISON OF MODEL TO OBSERVATIONS OF HOLE BREAKOUT AND
DISCING

4.2.1

Predicti~n of Failed Regions/
I

,..·

The depth of failure given by the base case model can be summarized as follows:
1)

r

extension along the outer edge, and
shear in e interior confined zone at the rim. Failure in this model would typically
mean formation of new fractures and shear on existing fractures. Drilling into this
zone would potentially mean encountering P,OOr core recovery and core loss.

)

is

2) Yield zones exist above and below the 5900 drift to a depth of about 5' or so.
3) '

ti
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Further meaning of this fai led zone can be determined by exam ining the level of induced
strain in the pillar. Figure 13 shows the base case maximum principal strain induced in the pillar,
contoured to a level of 0.05%, which is an approximate level for extensional cracking of concrete
· or rock. As seen, this zone of expected new fracturing is approximately the same depth as
indicated by the yielded zone. Again, the meaning of this zone is that formation of newly developed fracturing or movement on.existing fractures can be expected.
3DEC4.10

<lll007~~~-.
Slep 1\71!2
3=1010:24:10AM
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Zone of estimated cracking strain
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Minnttpo~. M'rln ...ota U8'

i
!

Figure 13 Base case strain levels induced in the pillar. The red region has strain levels
exceeding 0.5%, which is the approximate level of extensional strain at which
concrete and underground cave mine cracking are observed. This zone roughly
follows the yield zone above and is the region where new fractures might be
expected.
4.2.1. 1

Discing and Breakout
In addition to the damage 1evel observed in the stope backs and floors, damage within the

pillar was observed from drilling· of the east and west GH holes (Figure 14 and 15).

J.:·
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WEST HOLE
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Figure 14 GH West borehole core. Note moderate to strong discing over entire length of
the hole, with rnbblized and lost core below about 50' length.
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Figure 15 GH East borehole core. Note moderate to strong discing over entire length of the
hole, with the exception of the final 10' of hole which is in a mostly-undamaged
condition.

A summary of the hole observations is as follows:
•

Both holes show moderate to strong discing behavior over much of their length,
although the east hole shows no discing for the bottom 10' or so of the hole.
However, the end of the hole is in the cegion between the 3 0 and 40 veins, which
appears to be more silicified and stronger (Figure 16).
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Figure 16 Plan view of the 5900 pillar and drift showing west and east observation holes.
Note that the east observation hole is not centered in the pillar and passes out
through the silidfied zone between the 30 and 40 veins.

•

The bottom 5 to l 0' of the west hole is strongly disced and rubblized.

•

Both holes remain open and passable to the video camera probe. Video shows that the
west bole has breakouts at the top and bottom of the hole for the final half of the hole.
The east hole has some breakouts in the hole and joint offset from about 30 to 40'
depth, but the remainder of the hole is circular and in good condition.

The conclusion from these above points is that although the west hole shows greater
damage in terms of discing and breakouts; both holes (with the exception of the end of the west
hole) are open with only local evidence ofintense hole failure or squeezing.
A number of researchers have studied the stress state and rock properties that result in
discing of core. The most interesting work are laboratory simulations in which diamond drilling
was performed into a rock sample subjected to applied biaxiai stresses (e.g., Lee and Haimson,
1993). These studies have resulted in estimates of the stress conditions that lead to discing and
borehole breakout for numerous rock types.

27

occurs when the stress relaxation
in

the drilling results

of the core stub. The thickness of the discs is indicative of the intensity of
stresses-the thinner the disc, the greater the principal stress difference. Figure 17 provides a

plot of the relationship between the principal stresses that result in discing for granite. To

understand the stress state in the stub, computer models were used to simulate the drilling
process and estimate the stresses corresponding to tensile failure of the core stub. The plot shown
in Figure 17 is an approximate relationship for granite and is based on a low tensile strength and
brittle behavior. The quartzites and siderites at the Gold Hunter will undoubtedly be different,
but this plot provides some basis for addressing the question of whether discing is expected in
the pillar, given the stresses, or is there some other mechanism occurring?

2.5

ti'

2

tS' 1.5
1

0.5

Figure 17 Relationship of the principal stresses for which core discing is likely to occur (solid
symbols). The stress O:-z is parallel to the borehole while the other. components are
perpendicular to the hole. The component Om is the average of all three
components. The black circles are derived from laboratory testing.

The stresses for an E-W tine through the center of the 30 vein (we did not account for the
off-center East hole alignment), through the 5900 drift and to the E and W extremities of the
pillar were determined and plotted in the form of the discing predictions (Figure 17) in Figure
18. As seen in this plot, the .stress conditions in the entire pillar are either in a

discing
adjacent to the

5900

It is therefore assumed that

character of the observed discing, which, vv:i.th the
28

end

the East

of the rock

below a

stress

rather foan

discing limit. The bottom line is that the stress conditions in the pillar appear to be conducive to
discing over most

its width and are not necessarily related to extensive failure of the piHar, but

due to strength variability.

4.2.1.3

Borehole Breakout
Spalling of the boreholes, particularly the west borehole, has been observed in the digital

borehole video. The spalling has occurred at the top and bottom

of the hole, which is consistent

with the maximum stress being horizontal and oriented in a vein-perpendicular direction. The
relationship of spaHing in boreholes to stress magnitude and rock strength is not certain, and
some researchers have concluded that there is no unique relationship between stress and
breakout. However, Lee and Haimson (1993) performed laboratory compression testing of large
rock samples of granite and limestone with boreholes and defined a range of conditions under
which breal<0ut occurred. Figure 19 illustrates the relationship of the major and minor stresses in
the plane perpendicular to the borehole axis under which spaUing was observed for granite and
limestone. The stress state predicted for the 5900 pillar base case along a horizontal line across
the 5900 pillar in the 30 vein was determined. This line is at the center of the pillar elevation,
through the 5900 drift. The normalized stresses (normalized by the UCS of both quartzite and.
siderite) are plotted (Figure 20) for positions along this line and' given in the form of Figure 19.
The range of breakout criteria derived from the laboratory for granite and limestone are. shown
on Figure 20. This plot indicates the following:
1) The pillar stress state (N-S and vertical) perpendicular to the borehole is sufficient to
result in spalling in quartizite in regions in the outer approximately Yz of the pillar.
2) The pillar stress state is sufficient to result in spalling in virtu.ally all of the pillar
where siderite is present.
This simple correlation indicates that borehole breakouts can occur in highly silicic rocks,
but only in the outer approximately Y'2 of the pillar, whereas breakouts

are possible anywhere

in

the pillar in siderite. This generally agrees with observations where spa!Iing occurs in the
siderite-dorninant rocks of the west borehole.
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Figure 18 Stress conditions from base case model for a line from the west to east pillar
boundaries plotted as given in Figure 16. Essentially all of the stress conditions
in the pillar are conducive to potential discing.
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Figure 19 Relationship between the maximum and minimum stresses perpendicular to a
hole required for breakout. Three rock units: granite and two limestones are
shown. The stress component on each axis is normalized by the compressive
strength of the rock.
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Figure 20 Limits of approximate breakout regions from Figure 18 plotted for stresses
along an E-W line through 30 vein, 5900 pillar. The line goes through the middle
of the vein and the 5900 drift. The stress states indicate the. potential for.
breakout in both quartzite and siderite, however, the potential for breakout in
the weaker siderite zones is much increased.
4.2.1.4

Closure of Ore body Across 59110 Drift

The model was used to estimate the closure across the pillar at the 5900 drift. Figure 21
shows the displacement of the hangingwall side of the pillar (in cm). The total closure
(hangingwall + footwaU displacement) at the location of the 5900 drift is about l .5". This can be
compared to tape extensometer measurements made regularly and reported by T. Williams. The

closure reported

completion of the

III mining is about L3", or roughly the same as

predicted by the model. The deformation equates to a strain of about 1.3''/120" (10' vein width),

or about 1%. The exact measurement and comparison is not particularly relevant-the important
point is that the closures of the orebody are not large, and not sufficient to indicate complete
crushing of the pillar.
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Figure·21 N-S displacemerit· ·coritours (in cm) of .the . hang'iiigwall of the pillar;
Displacements are approximately 1 to 2 cm (0.75"), or a total closure of2 to 4 cm
(1.5") at the 5900 drift location. Measurements using a tape extensoroeter
indicate approximately 1.3" (reported by T. Williams).

4.3

DISCUSSION
The comparison of the model results to observation and measurement is summarized

below:

•

y ..
~

.,·· .
-·,'...··

5900 Pillar Stresses - the modeled ,stresses compare quite well with th~ IRAD
stressrneter readings. The stress predictions for the base case (N40W Gt orientation)
and ratio of 01/crv = 1.5, and for the alternative case of (Nl5W <Jt orientation) bound
the West and East stressmeter response. This comparison is felt to be very good,
considering the various inaccuracies inherent in the !RAD stressmeter gauge
measurement. The N40W orientation was also compared to borehole breakouts at the
Lucky Friday and other mines in the district. As noted earlier, the breakout directions
in the Gold Hunter may vary due to dominance of the bedding anisotropy in causing
failure of raisebore sidewalls. Since the Lucky Fri day breakouts are in brittle rock,
they should show the true major principal stress orientation, which agrees reasonably
well with model-stressmeter comparisons. Based on the agreement of the N40W
32
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it is
sensitivity studies can be conducted on stress orientation to verify
assumptions and

•

Damage Estimates - The base case orebody strength modeling predicts that a thin
(roughly 10 to 15' thick) zone of failure develops around the outer periphery of the
pillar as a result of the mining. A smaller (about 5' +/-) yield zone develops around
the 5900 drift. This depth of failure correlates reasonably well with the rubblized and
unrecoverable core observed in the west observation borehole that was drilled in the
30 vein. The East borehole passes outside the vein and thus correlation of failure is
not certain. The modeling indicates that the interior of the pillar remains elastic and is
not in a failed state. The model indicates tl1at the 5900 drift should be stable for the
given stress state, primarily since it is driven in the direction parallel to the max:imum
stress direction.

•

Core Discing and Borehole Breakouts - Extensive core discing and breakouts
(particularly in the west borehole) were observed in the observation boreholes.
Comparison of stress state to discing or breakouts is an inexact science. Here, we
have used laboratory-based testing correlations of discing and breakouts to stresses to
attempt to relate the modeled pillar stresses to observations. It was found that;.

•

o

The predicted pillar stresses indkate that the magnitudes are sufficient to
create discing throughout most of the pillar, particularly in the siderite-rich
rocks. In other words, the presence of disc~ng at the outer regions of the pillar
in any rock type, but particularly in the siderite, is not unusual or surprising.
The fact that discing may occur is a natural result of the in situ stresses, but
does not indicate that the central portions of the pillar have failed--it is
simply highly-stressed.

o

The pillar stresses are also sufficient to cause borehole breakouts in the outer
half of the pillar, particularly in the siderite-rich areas of the orebody. The
extensive breakouts in the west ~alf of the pillar may be indicative of the
lower strength rocks encountered in the west side <;>fthe pillar.

Closure - the closure of the 30 vein at the 5900 drift correlates reasonably well with
the model predictions.
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CONCLUSIONS

The overall conclusion of the analysis is that the stress state predicted correlates
reasonably \Veil \Vith the IP~ stressmeter readings, a..~d that damage observed is as expected

from the stress state. ~i,~"ff.mt-$h'Wli!f~l:fMrlr~~'s1Wil.Jfth..~O§]J'~~m.[op
~~~,~~t\~-..,~~l'i::inii~~~!ll~l'i:r"'~"'~~-1-L~~l~~~wl~~t=;..·
·-·:·~
curren
Y';ITTL&il.<:ll eu::s a.i.o.:~wn_y.i)l..'*'"~~9..M."'~t.:;.:. · .;,,w); µ~P~l,-~JY~.,E&ffi'j\'"'Ql~~~lUJ:!i.r!-Q!~

sWJL

estion to be asked is whether or not this is unusual or expected, given

the potentially-high induced stresses in the pillar.

~!IJJ~r§.R1tklt~i;f~·~ . . If ' .)
empirical studies have been performed in which the strength of pillars in room and pillar mines

example, strike or dipstabi1izing pillars in South African gold mines with w:h ratios as high as 40 have been left in

[

2). The

exterior rims of these pillars may fail by spalling, but the dilation and bulking of this exterior rim
rapidly confines the inner core with the result that it remains elastic. Figure 23 shows a
schematic of the mechanism of pillar foundation failure due to punching and shear failure at the
edges of the pillar where the shear stresses are highest. 1f poorly-oriented fault structures exist in
these regions of high shear stre~s, siip and damaging seismic events are possible, even though the
host rock might be somewhat ductile.
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Based on the calibrations presented in this memo, it is felt that sufficient confidence in
the model is available to move to the next level, which is simulation of future mining of Gold

Hunter.
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Figur·e 22 Empirical estimates of normalized pillar strength as a function ·of pillar width to
height ratio. Empirical estimates underestimate the pillar strength at w:h ratios
greater than about 2 due to a lack of data. Martin and Maybee (2000) show that
pillars in brittle rocks harden and behave elastically for w :h ratios greater than
about 2 (tbe shaded band) (Kaiser and Kim (2008)).
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!n Situ Stress
Cona~d 1n Pifi:Or

Figure 23 Squat pillars with large w:b ratios remain elastic in their cores and can punch
into weaker foundation rocks, resulting in shear failure at the pillar edges. This
failure can result in seismicity in the wall rocks. Also, the high shear stress
regions (shown in red) can cause slip on poorly-oriented faults in the wall rock
that cross through this area.
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EXHIBITD

SUBJECT:
iNTRODUCTiuN

Recent Bursting in Gold Hunter and

Implications

Mark Board's Memo is presented first, followed by Wilson Blake's analysis of the
bursting, damage, and ground support requirements for new 5900 level access.
Introduction (Mark Board)

A tour of the eastern footwall ramp development from 5700 to 5900 levels at the Gold
Hunter Mine was held on December 20, 2011. Evidence for the rockburst source
mechanism was examined in the footwall as well as the damage to the 5900 pillar. The
following memo describes the observations, conclusions regarding the source mechanism
of the November 16 and December 14 events, and recommendations regarding the bypass
drift for the 5900 footwall access and ground support for the footwall ramps and future
development.
Observations

The tour group included Lucky Friday engineers and geologists, an MSHA
representative, a Lucky Friday worker's representative, and Hecla consultants Rad
Langston, Wilson Blake and Mark Board. The tour began on the 4900 level Silver Shaft
and progressed to the footwall and down the east footwall ramp to the 5900 footwall
access d1ift and pillar damage zone. The repaired damage in the ramp at 5700 level was
inspected initially. Here, damage from the Nov. 16 seismic event at the electrical
substation cutout and 5700 14 stope access had been repaired, consisting of scaling of the
excavation surfaces, rebolting with Dywidags and split sets, and erection of posts beneath
the brow of the substation cutout The posts had taken no additional load as evidenced by
no observable squeeze on the wedges used to tighten the posts in place. The trace of the
F3 fault, which had been painted previous to the event, could be seen to have undergone
recent movement. As seen in Figure 1, the fault showed both dilation and shear
movement within relatively small vertical distance. A thin crack with white rock powder
was observable, as was some minor flaking of rock chips from the tmmel surface. The
direction of movement was difficult to dete1mine from the observations, although it
appeared to me to be footwall movement toward the orebody.
At 5750 sub, the F3 or F4 fault showed significant dilation in the ramp (Figure 2). This
fault was intersected
two bolts which showed only dilation - no shear.
additional damage or movement on these faults was observable below about 5800 level.
Thus, the primary damage zone observed on the faults was from about 5700 (most
intense) to about 5800 level.

---··exH1B1r- ·--
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The 5900 pillar damage (Figure 3) resulting from the December 14 seismic event
consisted of a rock expulsed from the east rib and shouider of the d1ift. Aithough it was
not possible to get a close-up look of the damage, the ejected rock consisted of particles
from fine, crushed material to perhaps a foot or so on side. The volume of the cavity
created was around 15' high by 15' deep into the wall, and about the width of the
orebody. Several broken cables could be seen proh1.1ding into the cavity from the roof.
This damage is different than the damage in this area that resulted from the November 16
event, which appear ed to be shakedown from the roof of the drift in the orezone. The
particle size from this event was large, with no evidence of rock powder or finely crushed
rock. The damage zone was contained within the ore pillar, and appeared to stop
abruptly in the wall rock on the footwall side. Although difficult to see from a distance,
it did not appear that the bolts were heavily loaded.

J,

~
•

" "-"R:J."'-'o.:=--

Figure 1. F3 fault intersections on 5700 ramp showing dilation of the fault (top) and
shear movement (bottom).
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Figul'e 2. F3 01· F4 fault intersection with ramp at 5750 sub showing dilation along the
fault in the lower rib of the ramp. No shear movement was obse,·ved as seen
by the split bolt intersecting the fault plane.
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Figure 3. Damage to 5900 footwall access d1•iftfrom December 14 rockburst. Damage
consisted of rock expulsed fi·om east wall and s/,oulder of the drift. The rock
was contained by the liner which was under constl'Uction.

Rockburst Mechanism
November 16 Event

The November 16 event was located by the ESG seismic system to be in the footwall of
the 5700-14 stope, above and to the east of the 5900 pillar. Damage from this event was
centered in two locations: a) in the east footwall ramp at the 5700 elevation, and, b) in
the back of the 5900 drift within the 5900 pillar. The achial event location appears to
have been in the footwall near 5700 level, which induced shakedown damage in the 5900
pillar. This event was not located in the 5900 pillar, othe1wise intense fragmentation of
the rock would have occurred rather than the observed large fragment shakedown.
Additionally, observations by Wilson Blake after this event indicated that the back was
still stressed and working, indicating that the pillar itself had not failed and unloaded, and
the event likely ejected already yielded and loosened material from the back of the d1ift.
Observations from this site visit showed ample evidence of recent movement on the F3
and F4 faults and their splays, particularly in the area directly at and below 5700 level. A
schematic of the proposed mechanism of the event is shown in Figure 4.
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5800
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Figure 4. Schematic of Nov. 16 rockburst mechanism.

This event appears to be a result of shearing along the F3/F4 north-dipping fault system
and their splays. The overall mechanism is driven by closure of the orebody, and the
inward movement of the bedded argillitic wall rock. This closure extends to significant
depth in the wall rock due to the anisotropic behavior of the thinly-bedded argillite/siltite.
This wall rock displacement toward the stope causes differential displacement across the
footwall faults.
Since the faults are complex in topography, with splays and
discontinuous nature, they do not readily slip in response to this deformation. Instead,
the movement may "hang up" on discontinuous solid portions of the faults and suddenly
slip when these fail in shear. This can result in the 2.5+ ML events experienced in the
footwall. The fault movement will result in emission of a seismic wave from the source
focus which will travel in all directions. The backfill in the stopes will retard wave
transmission to the hangingwall and force wave travel down the footwall side of the
stope. In this case, the wave encountered the 5700 level development, causing
shakedown damage there, and the stressed 5900 pillar. Due to the interaction of the wave
with the stressed nature of the pillar, the pre-yielded rock in the roof of the flat-back 5900
drift was ejected in large blocks. The resulting size of the 5900 pillar drift was
significantly increased, reducing the width:height ratio of the pillar and increasing the
pillar stress. The large size of the ejected blocks and the continued obvious high stress in
the pillar after the event (evidenced by breakage to a solid, arching back and popping of
the rock) indicate that this event occun-ed remotely from the pillar.

The December 14 event appears to have
directly
5900
immediate east lib of the 5900 drift. Damage was finely~fragmented and crushed rock

ratio

induced stress in the pillar.
•

The pillar failure was centered in the strong, non-failed core of the pillar
ratio, resulting in explusion of the finely-fragmented rock into the drift.

reduced w:h

Re-establishing Footwall Access
The 5900 pillar drift will not be rehabbed and therefore a new footwall access drive is
required. There are two general choices for drift access location: a) through the orebody
(and previous stope paste) on the 5900 level, either west or east of the current 5900 drift
and pillar, and, b) extended to the east through the orebody abutment on the 5900 level.
In our opinion, option a) driving the access through the orebody and existing stope
paste fill west of the existing 5900 pillar drift is the preferred option for the following
reasons:
•

The drift through the orebody will be located in a stress-shaded and relaxed zone in the
hangingwall.

•

The bypass drift to the west is outside the main burst zone along the Gold Hunter vein.

•

The drift will be more stable under possible seismic conditions than a drift through solid
abutment. The flll is not as stiff as solid rock, and has no block structure, thus is able to
withstand greater seismic strain than a drift in solid. Drifts through fill in other mines
{e.g., Brunswick) have proven to be stable under seismic loading.

•

The drift through fill should be easier to support than a drift in hard rock. The fill can be
supported using liner plate backfilled with Tekfoam or paste should perform well under
static or dynamic loading. Since the liner is not fixed to rock and is backpacked with a
soft and plastic material, it should easily accommodate additional closure of the stope
walls.

•

The immediate footwall and hangingwall contacts can be supported heavily with bolts,
cables and shotcrete to provide a stable entry to the tunnel section through paste.

•

Unless located far from the end of the orebody, a drift in the abutment stress zone may
be in a highly-stressed zone and more prone to strain events during driving.

Figure 5 shows a photo of the current crosscut, west of the existing 5900 pillar drift. As
seen, muck has been stowed into the entrance to the crosscut, but the crosscut itself is in
good condition, with no apparent effects from the recent seismic events, even though the
ground support is relatively light. The by-pass would presumably connect to this
crosscut.
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Figure 5. View of X crosscut, west of the existing 5900 pillar drift, which would be the
location of a new west by-pass for the 5900 pillar drift. No seismic-related
damage was visible.

Introduction (Wilson Blake)

In my Memo of 11/27/11, I concluded that the November 2.8 rockbmst was a foundation
failure. After the underground tour of footwall openings on December 20, 2011, it
became clear that this rockburst was not a pillar burst in the 5900 pillar, but was a faultslip event associated with closure of the of the mined out zone off of the 5900 level. This
Memo will go into further details regarding the cause of this burst, its association with the
December 14th burst, as well as the impact of any future bursting on the new 5900 level
access drift.
November 16, 2011 2.8 Rockburst

The mine' s MP 250 microseismic monitoring system did not locate the 2.8 burst as it
occurred during afternoon shift blasting. The mine>s new ESG seismic monitoring
system did locate the burst in the footwall, to the east and above the 5900 pillar, as shown
on figure 6. The installation and calibration of this system has not yet been completed.
The location error for this burst was given asl41 ft. Because the source solution was near
the pillar, the burst was initially presumed to be associated with the 5900 pillar.
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Figure 6. - Location of2.8 Burst Calculated by ESG System.
After viewing the major damage on the 5700 sublevel during the 12/20/11 mine visit,
including the stope access drift being cut off, it must be concluded that the actual burst
epicenter was between the 5700 sub level and the intersection of the 5700 slot access with
the 5700 14 stope .. Further, the damage to the 5900 pillar now appears to be the result of
the seismic shockwave traveling down in the hard, silicified, footwall zone adjacent to
the fill and impacting the sb·essGd back of this pillar. The mechanism for this burst was
shown on figure 4.
The last cut of 5700 14 overhand stope was instrumented to measure both stress in the
main sill pillar above and closure from the mining below. This instrumentation was to
help us determine the behavior of the sill as a result of mining. The instrumentation
layout and closure readings are shown on figure 7. The data indicates reduced closure
between W3 to E3. It should be pointed out that the increased clostu-e between E3 to ES
was likely due to a 2.5 magnitude burst that occmTed on 2/22/10 out in the footwall from
the E4 station, on a notih dipping strncture. This burst occurred during mining of the last
overhand cut in this stope. Prior to taking planned instrument readings in September
2011, a 1. 9 magnitude burst on 8/2/11 occurred in the main sill pillar some 50 ft above
and some 50 ft to the west of the 5700 stope/slot access intersection. This burst damaged
the back of the intersection, as well as the stope back going out both east and west.
Access was lost to take any further readings, hence, the 5700 stope access drift was
blocked off. The stress gage readings were inconclusive. Only gage C went up
significantly, but dropped to zero when the instruments were read on the 6/8/11. The
closure data appears to suppmi the conclusion that the 2.8 burst was closure d1iven, as
discussed previously by Board.
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Figure 7. - 5700 14 Stope Instrumentation and Closure Readings.
Burst Mechanism
While it appears clear that the 2.8 burst was a fault slip event, it was not a classic double
couple eaiihquake type shear failure. The failure zone was not likely movement along a
single fault strncture, such as the F3 fault, but rather shearing type movements along and
across a number of struchu·es moving toward the mined out vein. For this reason, it is not
possible to use the standard earthquake equations that relate burst magnitude to a fault
radius and to the fault displacement. It is also not possible to determine a point source
epicenter for the burst since
fault movements took
simultaneously throughout
an unknown volume of

V

where,

4000 X

[

v = the peak particle velocity in mm/s
R = distance from source in m
M= rockburst magnitude.

This relationship was based on well established blasting damage criteria which uses a
cube root scaling factor.
It is not straight forward to determine the distance from the burst to any structure or
opening when the burst epicenter is not a point source, as is the case with the 2.8 burst on
November 16th. Hence, some best guess judgment was used to determine distances to
the mine structures listed below.
Location

Distance from Burst,m

5900 Pillar
5700 Sublevel
5900 Access at Lateral
Reroute 1 at vein Intersection
Reroute 2 at vein Intersection
Reroute 1 at Lateral

42
15
57
103

34
109

Peak Particle Velocity,mm/s

326
1635
200
77
458
71

Figure 8 shows a plot of this damage criteria. It should be pointed out that the Nutt!i magnitude,

Mn, is used by the Canadians instead of the local Richter magnitude, Ml, which we use. The
Nuttli magnitude corresponds to the Richter magnitude minus 0.3. Hence, our 2.8 burst wou!d
correspond to a 3.1 burst on this plot.
It was apparent from our underground visit that there was no damage observed at the intersection
of the 5900 access drift and the 5900 lateral, which was subjected to a shock load of 200 mm/s.
There was also no damage observed at the 5900 lateral and the intersection that woutd connect
to Reroute 1, which was shock loaded by 71 mm/s. Figure 5 is a photo if this intersection
Indicating no damage of any kind from the 2.8 burst It should also be pointed out the only
damage observed to any opening along the 5900 level from the 2.8 burst was in the immediate
5900 pillar location. The back and walls beyond the pillar in either footwall or hanging wall were
not damaged.
It is apparent, as previously recommended by Board, that Reroute l ls the best location for the
new 5900 bypass access from the Silver Shaft to the existing 5900 lateral. The reroute locations
are shown on figure 9.
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Figure 8. - Damage Criteria from Blasting Studies and Some Observed Rockbursts Damage.
(Rockburst Handbook for Ontario Hardrock Mines.)

2.2 December 14 Rockburst in 5900 Pillai'

TI1e 2.8 burst shockwave damage to the 5900 piilar reduced the size of this pillar, as well
as its height to width ratio, in effect, increasing the stress in this pillar and making it more
burst prone. For this reason the culvert was being installed through this pillar to provide
additional resistance to possible shock loading.
From the intense damage to the east wall of the 5900 drift through the pillar it is
presumed that this burst was located some 5 m from this wall. The shock loading on this
wall was therefore some 4500 mm/s. The ground support ,.,,,,,,,,.,,r1
from this burst would have to be some 27 kJ/m2 • With Teckfuam surrounding the culvert
it was presumed that the culvert would have been deformed
would
serviceable.
VHOCl.<USVU
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Figure 9. - Reroute Options for 5900 level Bypass Drift
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Ground Support Requirements for 5900 Bypass Drift

Stress conditions surrounding the 5900 bypass drift will be basically biaxial since the
horizontal stress parallel to the drift is cut off by the mined out Gold Hunter vein. Hence,
the veiiical stress will some 8400 psi and the horizontal stress will be equal to the vertical
stress, resulting in a hydrostatic stress (Based.on depth to surface and previous in situ
stress measurements canied out at the Lucky Friday and Cd' A District.) This stress field
is very favorable for opening stability, and this bypass drift normally would not require
additional grOlmd support beyond the standard Lucky Friday drift support.
Drifting through the backfill is not really a problem, as it was routinely done along the
Lucky Fri.day vein during mining of the 05 hanging wall vein split. Further it is routinely
done at a number of Canadian mines.
However, because of the 2.8 burst, the ground suppo1t installed along the 5900 level
bypass drift in the immediate vicinity of the vein will have to be reinforced to contain the
effects of another burst of this magnitude occurring above this drift. It should be pointed
out that the majority of all bursts induced by mining in the Gold Hunter have occu1Ted
along a well defined zone in the footwall that is located to the east of this bypass drift
location. Since we cannot presume that this bypass drift near the vein intersection is in a
safe location with respect to future bursting, it will have to be reinforced to contain a
shock loading of 500 mm/sec.
for an
safety, the
support for this bypass drift in the vicinity of the vein should be able to contain the
effects a shock load some 1000 mm/sec.
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The standard Lucky F1iday ground support for the 5900 bypass drift can be installed up
to and beyond the 'burst prone' zone - some 20 ft before and after the vein intersection.
Within this 20 ft zone the bypass drift back and libs should be sprayed with at least 2
inches of steel fiber reinforced shotcrete with advance, followed by the usual
reinforcement ofDywidag bolts, split sets and chain link mesh. This reinforcement
should be supplemented by rows of 6.5 ft SS46 split set bolts and Ogage steel straps
along the back and 1ibs as shown on figure 10. Further, at least 2 12 ft Dywidag bolts
should replace 8 ft bolts in the back, and all the reinforcement should be carried down to
the floor.

.~i,t,,111,t
~:-~~\-_-:··

Figure 10. - Kidd Creek Drift on 7000 ft Level some 30 m from 3.8 Mn Rockburst. Note
Minor Damage below Ground Support.
The paste backfill should be sprayed with shotcrete and reinforced with split sets and
chain link mesh, followed by the installation of a culvert backfilled with Techfoam.
SUMMARY

I

I
I

The November 16, 2011 2.8 burst was a fault slip type burst, caused by normal wall
closure being impeded by 'locked up'fault stmctures. This burst occuned near the 5700
sublevel close to the 14 stope access. The shockwave from this burst damaged the
footwall access ramp system down to the 5800 sublevel, as well as damaging the top of
the 5900 access pillar. The damage to this pillar reduced its size, as well as its
width:height ratio, hence, leading to the 2.2 burst in this pillar on December 14, 201 1. A
culvert to provide increased resistance to shock loading was being installed throug,11 this
pill ar when the burst occuffed.
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ground support should be utilized some ft before and 20 ft beyond the
the mined out
The paste backfill of the
can be supported with shoctcete,
sets and chain link mesh, and supplemented by a culvert and Techfoam.
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5900 Gold Hunter Report for 8·18·2011 Trip by Ted WIiiiams

8-23-2011

The 5900 GQid Hunter 30 vein piiiar Instrumentation site was visited on 8-18-2011 to coilect closure data
and Uni-axial .stress gage data. The 5180 crossover was also visit to collect closure data. Figure 1 shows
the mining aro.und the 5900·30 vein pillar.. Above the pillar, overhand mining has been suspen£led In
both the 11 and 14 stopes. The 14 stope had completed the seventeenth cut and the 11 stope
completed the thirteenth cut. Underhand mining Is now progressing down from the top of the pltlar.
Below the pillar, minlne Is proceedlns down in the 16 stope but has been temporarlly suspended in the

1S stope.
Uni-axial stress gages: Figure 2 shows the locatlon of the uni-axial gages in the pllla,. The data collected
on 4-10 Indicated that the Tor,,-West gage was falllns and It continued In a fallure mode until it and TopEast both quit working between 2 and 4 am on 7•16·2011. The Top~Ea.st cage was Installed on 4-10·2011
and It appeared to be failing before It quit reading. Because both gages quit at the sanie time, I think
something happened to the wires.
The gage installed in the new East-Lo hole worked for a couple of months, but the data Indicates that it
Is now falling also.
The gage Installed in the new West-HI hole stopped working abruptly on 8·2·2011. This may be a wiring
problEfm also:

Gages at locations West•Lo and East-HI are still working. Since the last visit on 4·10·2011 West-Lo has
decreased from 20,307 psi to 19,683 psi (·624 psi). East-HI Increased from 7,110 p$1 to 8010 psi (900
psi).

Figure 3 shows the total data for the Uni-axial gages. The gaps In the data are whens unit failed and
had to be replaced or when the datatogger quit.
Because of the contfnued problem with the reliabillty of the Uni-axial gages, l recommend that some Bl-

axial gaces or Hollow lncluslon (HI) cells be In.stalled In the plllar.

EXH18tl'

07/21/2015

P.007/011
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S900 Closure measurements: The focatfons of the closure measurements In the 30 vein plllar area are

shown in Figure 4. The Zero location Is about 70 ft south, near the chevron. Figure 5 shows th@
east/wes~ closure across the drift since we started measuring It with the tape extansometer. The
north/south closure across the vein along the west wait was 0.042 in. In the 130 days since the last
measurement and the east wall closure wa., 0.04 in., Figure 6. During the same 130 day time period, the
Zero locatton closed 0.081 In., Ill closed 0.079 In., #2 closed o.oes In., and #3 closed 0,07 In. The closvre
rates Indicate that the skin of the drift Is stlfl stable but closure will be monitored regularly to watch for
any rate changes that could be associated with mining of the new chfller cut-out across from the
chevron that could aff1tct the stabUlty of the drift.

Flaure 4 Closure measurement loc1dons In the drift et the 5900 90 win pitier

.5900 Gold Hunter 30 Vein Closure Across Drift, East to West
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5180 Closure: Closure measurements were also taken In the 5180 X·over drift The last measurements

In this area were taken on 1·26-2011 (20S days prior). These closure measurement loeatlons were
established on 2-12~2004. The object wes to document stablllty of this area because It was to be open
for a long period of time. MlnlnaJs now occurring on the Intermediate veins In this area so these sites
are being. measured asarn: Five of the six sites stfll remain. The average closure since monitoring began
Is 13.93 Inches. Locations C and F closed 3,223 and 2.929 In. over the 205 day period but locations A, D,
and E closed 0.759,0,651 and 0. 767 Inches respectively during the same time period. The reason for the
larse discrepancy in readrns Is not known. Figure 7 shows the location of these measurement sites. The
stope access and fan are Just Hit of the A locatron but not shown in the figure. Figure 8 Is a graph of
the closure reBdfngs.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
RONNEL E. BARRETT, an individual;
GREGG HAMl\l.tERBERG, an individual;
ERIC J. TESTER, an individual; and
MATTHEW WILLIAMS, an individual,
Plaintiffs,

-vsHECLA MINING CO:MPANY, a Delaware
Corporation; JOHN JORDAN, an individual;
DOUG BAYER, an individual; SCOTT
HOGAMIER, an individual; and DOES I-X,
unknown parties,

)
)
)

CASE NO. CV 13"8793

)
)
)
)
)
)

PLAINTIFFS' REPLY

)
)
)
)
)
)

Defendants.

--------------

)

MEMORANDUM IN SUPPORT
OF MOTION FOR PARTIAL

SUMMARY JUDGMENT

Reply Memorandum in Support of Motion for

hereby submit
Surrunary Judgment.
~

INTRODUCTION

This case arises from a rockburst which occurred on December l 4, 2011 at the Lucky Friday
i

•

•

•

mine in Mullan, Idaho. This rockburst resulted in the serious injuiy of seven miners, i11cludh1g the
Plaintiffs who were wol'king in the area of the 5900 level pillar at the Lucky Friday mine. On
December 11, 2013, Plaintiffs filed the complaint in this manner alleging knowing, intentional,
willful and wanton injury to the Plaintiffs, respondeat superior liability against Hecla, and

intentional infliction of emotional distress.
On June 15. 2015, Plaintiffs filed a Motion for Partial Summary Judgment asserting that such
claims were not ban·ed by the exclusive remedies set forth within Idaho,s Worker's Compensation
Law, Idaho Code§§ 72-101, et. seq. Plaintiffs furtherrequested summary judgment on Defendants'
affhmative defenses based on the Employers' Liability Act. On July 14, 2015, Defendants filed a

Memorandum in Opposition to Plaintiffs' Motion for Partial Summary Judgment. Based on the
pleadings already on file as well as the argument set forth below, Plaintiffs respectfully request that
the Court grant the Plaintiffs' Motion for Partial Summary Judgment.
II. PLAINTIFFS' RESPONSE TO DEFENDANTS' OBJECTION AND MOTION TO

STRIKE PORTIONS OF PLAINTIFFS' STATEMENT OF UNDISPUTED FACTS AND
EXPERT AFFIDAVITS
Before addressing Plaintiffs' Motion for Partial Summary Judgment, Defendants first assert

must be denied.
A.

The MSHA citations are admisswle.

Within the objection and "motion to strike," the Defendants do not specifically identify the
documents and portions of affidavits to which they object. Rather, Defendants simply state that
'

'

'

"[t]he plaintiffs rely upon various MSHA citations and an MSHA report to support their claim that
defendants acted recklessly." See Memorandum in Opposition to Plaintiffs' Motion for Partial

Summary Judgment, p. 2. This statement includes a footnote which then cites genera11y to Plaintiffs'
Statement of Facts, Memorandum in Support of Partial Summary fodgment, Affidavit of Jack
Spadero in Support of P1aintiffs' Motion for Partial Summary Judgment and the Affidavit of Eric S.
Rossman in Support of Plaintiffs' Motion for Partial Summary Judgment. See id., n. 1.

In this case, the MSHA citations were included in Paragraph 42 of the Statement of
Undisputed Facts, Exhibits 20, 22, 25, 26, 27, and 28 to the Rossman Affidavit, and Paragraphs 12,
13, 15, 26, 27, 29, 30, and 36 of Jack Spadero's affidavit. Paragraph 42 of the Statement of Facts is
cited in two bullet points on pages 18 and 19 of Plaintiffs' Memorandum in Support of Motion for
Partial Summary Judgment. Mr. Spadero's affidavit is cited on pages 25 and 26 of Plait,tiffs'

Memorandum in Support of Motion for Partial Summary Judgment. These items are the only
portions of Plaintiffs' pleadings which are arguably subject to Defendants' objection and motion to
strike.
Defendants assert that the citations are inadmissible under Idaho Rule of Evidence 803(8)(D)
which excludes "factual findings resulting from special investigation

a particular complaint."

However, Defendants have offered no argument or evidence that the MSHA citations cited above are

investigative reports, Rather, the citations are simply that-citations

to Hecla

stating MSHA' s conclusion that Hecla was in violation of certain provisions of the

As Hecla

itself notes, the citations are not a final detennination of Defendants' culpability under MSHA.
!herefore, as the citat~ons are not factual fi~dings resulting from ~ special investigation: they are
admissible pursuant to Rule 803(8). See, e.g., Valenzuela v. Heldenfels Bros., 2006 Tex. App.
LEXIS 7122 (Ct. App. Tex. August 10, 2006) (finding OSHA citations issued to decedenfs

employer admissible in civil trial). These citations are relevant evidence of what information was

provided by Hecla to MSHA regarding the November 16, 2011 and prior to the December 14, 2011
rockburst which injured the Plaintiffs. This information, in turn, is directly relevant to Plaintiffs'
assertions that Hecla lied to MSHA regarding the condition of the 5900 level pillar as well as the
stress monitoring readings. Hecla is free to assert, as it has done, that it disputed the allegations in
the citations, but the citations are admissible evidence in this matter and Heda's objection and
motion to strike must be denied as to these items. 1
B.

Tlie Affidavits of Jack Spadero and Dr. Dally are Admissible.

Defendants next assert that the Affidavits of jack Spadero and Dr. Dally are inadmissible
because there is no evidence that either ex.pert "knows the applicable standard under Idaho Worker's
Compensation Law for 'wilful(sic] or unprovoked physical aggression." Although Defendants
generally assert that the affidavits are "conclusory, speculative, lacks foundation and
unsubstantiated," the only specific portions of the Affidavits identified by Defendants as

1

Defendants also objected to an MSHA investigation being cited, although Defendants did not specifically identify which
investigation or where that document was cited within Plaintiffs' pleadings. To the best of Plaintiffs' knowledge, the only
MSHA investigation cited is within Paragraphs 10 and 11 of Mr. Spadero's affidavit. To the extent this MSHA
investigation constitutes a special fovestigation into a particular complaint, case or incident, Plaintiffs
that it is
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against

such,

is the

portion

affidavits

subject to this objection and motion to strike.

In support of the objection and motion, Defendants cite to Athay v. Stacey, 142 Idaho 360,
128 P.3~ 897 (2005). In Athay_, the Idaho Supreme ~ourt struck an expert ~davit which opined
that the of:fice1·s acted in "reckless disregard" on the basis that "there is no indication that the expert
knew the standard in Idaho for reckless disregard. Without defining what he understood the standard
to be, he simply stated several times throughout his affidavits that the officer's conduct constituted
reckless disregard for the safety of others." See id at 367, 128 P.3d at 994. This is substantially

different than the ai.-Pfidavits submitted in this case. As is set forth in Paragraph 45 of Mr. Spadero's
affidavit, Mr. Spadero states specific facts, including Hecla' s fraudulent communications with

MSHA and fraudulent statements to its O'W.Il miners, which form the basis ofhis opinion that Hecla' s
conduct constituted willful physical aggression. See Spadero Aff. ~f 45. Mr. Spadero then provides
the exact same standard for willful physical aggression set forth by the Plaintiffs within the
Plaintiffs' Memorandum in Support of Motion for Partial Summary Judgment, stating "Hecla
engaged in a conscious choice of action under circumstances where Hecla knew, or reasonably
should have known, that th.is choice of action would create an unreasonable risk of harm of direct
physical injury to the miners and that there was a high degree of probability that such direct physical
injury would occw·." See id This is the same staudard asserted by Plaintiffs. See Memorandum in

Support of Motion for Partial Summary Judgment, p. 13. Clearly then, Mr. Spadero's Affidavit
opining that Hecla

•• ,..,,...... physical aggression

inadmissible and do not oppose the striking of Paragraphs

and 1
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not mere speculation or conclusory.

case.
The same analysis applies to the Affidavit of Dr. Dally. \Vithin Paragraphs 67 and 68 ofDr.
Dally' s Affidavit, Dr. Dally sets forth the facts which support his opinion that Hecla acted willfully
and i~ gross disregard for the safety of its employees and further opines that Hecla' s con~uct
constituted "willful physical aggression'' based upon the standard advocated by the Plaintiffs in this
matter. Idaho Rule of Evidence 704 expressly allows an expe1t to testify as to the ultimate issue in a
case and the testimony of Dr. Dally and Mr. Spadero fully meets this rule. The opinions are
supported by a substantial recitation of facts as well as the standard for willful physical aggression as

set forth in Plai.i,tiffs 1 Memorandum. As such, the affidavits are admissible and the motion to strike
must be denied.2

ill. PLAINTIFFS DISPUTE HECLA'S STATEMENT OF FACTS
Plaintiffs prepared and filed a separate Statement of Facts in Support of P1aintiffs' Motion for
Partial Summary Judgment and in Opposition to Defendants' Motion for Summary Judgment on
June 15, 2015. Plaintiffs hereby incorporate that Statement herein by this reference. Additionally,
Plaintiffs will address certain specific facts alleged by Defe11dants below:

1.

In Paragraph l Oof the Statement of Facts, Hecla asserts that Dr. Blake's November

25, 2011 report concluded that Hecla' s rehabilitation plan would contain any potential damage from
future small rockbursts and concluded that another large rockburst in 5900 level was unlikely.
However, Hecla ignores the other info11nation contained in the report, including Dr. Blake's

2

Even if the Court grants the motion to strike es to the expert affidavits of Dr. Dally and Mr, Spadero, the only portions
that can be stricken based on Defendants' motion a.re the specific conclusion thee Heda's conduct constituted willful
physical aggression. All other portions of the opinions of the experts are unchallenged and must be considered by the
Court in this matttr.
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strength and any further loss of containment could lead to pillar failure; that the burst was not a
classic pillar burst and that stress was not released from the pillar. See Affidavit of Eric S. Rossman
Support of Plaintiffs_' Motion for Partial Summary Judgment, E~bit "21 '* and Exhibit "6." Blake
was not asked to conduct, nor did he do so, an analysis of the pillar's short term stability, even
though he called for :further modelling given the new dimensions of the pillar. Blake Depo., pp.
60:17 - 61 :7. Blake did know, and expressed to Hecla, that pillars smaller than 35 - 40 feet in height

(4: l w:h ratio) were in serious risk of complete failure. Blake Depa., pp. 49 :4- 11. With the memo.
Blake instructed Hecla to "proceed with caution" during any repairs, presumably meaning that it
should pay close attention to stress monitoring results to identify increasing pressures within the
pillar. Hecla clearly ignored this advice given substantial increasing stresses were noted using only
two of six required monitors; by ignoring very experienced miners' expressions of stress related
concerns; and by failing to properly install any of the four remaining monitors. Blake was not even
shown stress monitoring results following the first few days of monitoring despite its representation
in updates to MSHA that such results would be reviewed by rock mechanics consultants on a daily

basis.
2.

In Paragraph 13 of the Statement ofFacts, Hecla asserts it submitted stress monitoring

data to MSHA. However, there is no evidence that such data was submitted beyond Doug Bayer's
unsubstantiated testimony. Hecla has never provided any evidence of any communication of the
readings

MSHA,

discovery requests asking

communications. See Requests for Production Nos. 25,

and

set forth within Plaintiffs' First
FOR

to the Affidavit

S. Rossman in Support of Plaintiffs' Motion to Compel, filed March

2015, Additionally, Hecla• s statement that stress monitoring data was produced fails to indicate if all
of the data up to December 13,201 l was sent. Wilson Blake, Hecla's own consultant, testified that
he only received . three or four days' worth of. data. See SOF. 140. This statement also ignores
that
.
'

the updates sent by Doug Bayer to MSHA stated that stress levels had stabilized and the mine did not
expect any measurable increase in stress for weeks if not months. See SOF, 1 34. No facts have
been placed in the record by Hecla to demonstrate when, how and to whom such data was provided,
or why there is absolutely no record of its existence. Simply put, there is absolutely no evidence in
the record to support Hecla's assertion that MSHA received any of the stress monitoring data
between December 2, 2011 and December 14, 2011. Hecla's updates were provided December 2
and 6. 2011. If it did provide data to MSHA, given that the data was not even generated until
December 1, 2011, all that would have been produced would have been between one and four days
of data. There is no evidence to support that MSHA was aware that stress readings had risen over
1,000 psi in one week. The fact that Hecla was cited for failing to monitor following the December
14, 2011 burst is proof positive that it was whoiiy unaware of the stress monitoring results.
3.

Paragraph 17 of the Statement of Facts states that Hecla complied with the directives

of the Section 103G) and (k) Orders in place from November 16 until December 14, 2011. However,
as was set forth in the earlier briefing, the evidence shows that Hecla never installed the east wall
gauges as required by the directives; never installed the three gauges it had ordered; never reported
the cracking and spalling that was occurring; never provided stress monitoring data to MSHA~ such
data was never reviewed beyond the first 3-4 days by rock mechanics experts; and Hecla vastly

rehabilitation was even complete,
f,'J,.,.,,.,,...+

was actively mining during

seven

stopes within the Gold Hunter vein both above and below the 5900 foot pillar. That can

hardly meet anyone's definition of"limited activity."
4.

Paragraph 20 ofthe Statement ofFacts states that Bayer was in the 5900 level drift on

December 14, 2011. prior to the rockburst. Thel'e is no evidence ofBayer's presence beyond Bayer's
own testimony and this fact will be heavily disputed at trial.
5.

It should be noted that in Paragraph 21, Hecla admits that Bayer specifically directed

the Plaintiffs to work on the installation of the tunnel liner. This conclusively establishes that these
Plaintiffs were "specifically dfrected" to work in this specific area. See memorandum decision in

Marek, infra.
6.

Paragraph 25 provides that Hecla management had no reason to believe a rockburst

would occur. This statement is directly refuted by the evidence of the stress on the pillar, including
that it was nearly at its maximum unconfined strength, that the size of the pillar had been reduced by
two-thirds to a 3-1 height/width ratio, that the stress readings showed an increase of 1000 psi over
the prior week, that spalling and cracking had been reported showing that the pillar was still Cat."'l)'ing
substantial stress, and that Hecla had resumed blasting above and below the pillar despite knowing
that rockbursts are often associated with blasting. Hecla management had more than sufficient facts
to know that a rockburst was substantially likely to occur. The fact that substantial closure was not
being observed is wholly insignificant given the historical data available to Hecla at the time.
Substantial closw-e was never observed over a two~week period of time at any location within the

Judgment, Exhibit "42"
7.

Lastly Hecla asserts that the resumption of mining activity was approved by MSHA.

fact, MSfIA I s order allowed only "limited activity" and Hecla never informed MSHA of the full
extent of mining activiti~s. The evidence demonstrates that Hecla n.ever even informed its own
counsel of the full mining activities. In the November 13, 2011 letter from Jackson Kelly to MSHA,
Hecla's counsel states Hecla was only mining in the stopes above the 5900 level pillar. See Rossman
Affidavit, Exhibit 33. Additionally, the e-mail from Mike Clary to MSHA in February2012 also
indicates that Hecla was only mining three stopes above the 5900 level. See Rossman Affidavit,
Exhibit 34. In fact, Hecla was mining seven different stopes above and below the 5900 level. See
Dally Affidavit,

1 55-57; and Rossman Affidavit, Exhibit 16.

Wilson Blake testified that stress

would continue to build on the pillar due to mining on the stopes below the 5900 level. See Blalc.e
Depo, p. 127, LL 5-19, attached as Exhibit''l "to the Rossman Affidavit. Dr. Blal,efurthertesti:fied
that it is well known that blasting causes stress. See Blake Depo. Blake p. 61. LL. 16 - p. 62, LL. 13.
Dr. Dally, Plaintiffs' expert, has also opined that it is well kn.own that blasting will trigger
rockbursts. See Dally Affidavit,

1 26-27. Hecla employee expert Mark Board Ph.D. states that

blasting was too remote from the 5900 pillar to contribute to the bursts. Howevet, that testimony is
directly contrary to the testimony of Dr. Blake and Dr. Dally and appears patently nonsensical. Dr.
Board's testimony also is inconsistent with the fact that blasting, remote from the 5900 pillar,
occurred in very close relation to two prior bursts at the pillar including the November 16, 2011

Summary

burst immediately followed blasting at the 5500

relating to the modelling performed by him

the spring

2010, Boai:d stated,

remaining

reducing

height

decreasing width to height

that will concentrate vein~

perpendicular stresses within the pillar." See Rossman Affidavit, Exhibit 4, p.
8.

para..

Shockingly, Hecia uses employee engineer Board to provide an opinion that the 2/3

reduction in the width
to height ratio of the pillar had no effect upon the pillar due to its .retention of
.
its elastic core. However, in his own modelling conducted in 2010, Board states, "[i]t is expected
that a pillar of this dimension should have an elastic core. As discussed in the document, the pillar
has a width:height ratio of around 8 to 10: 1. Experience at other sites and research studies have
shown that pillars with w:h ratios in brittle rocks become elastic for w:h ratios .greater than about 3. ''

See Rossman Affidavit, Exhibit 31, p. vi. He also stated to Hecla, " [v]iolent strain bursting within
the orebody does not appear likely until the pillar is reduced below about 50' in height, when peal<
pillar stresses are reached." Id. at p. 20. As determined by Blake, the resulting piUar height
following the November 16, 2011 burst was below 40 feet rendering a width to height ratio of
approximately 3 to 3.5-1. Lastly, following the December 14, 2011 burst, Board was asked to assist
Blake in determining the cause.

A memol'andum was issued setting forth the engineer's

determinations regarding the cause of the burst. See Rossman Affidavit, Exhibit 18. In his section,
Board stated,
[t]his appears to be a typical strain bmst mechanism resulting from
the solid pillar in the wall of the 5900 drift 1·eaching its peak strength.

It appears that the causing mechanism of this event was the
November 16 event:

• The November 16 event ejected rock from the 5900 drift,
expanding the drift size, reducing the width:height ratio of the pillar
around 3: 1), and increasing the mining-induced stress in the pillar.
• The pillar failure was centered in the strong, non-failed core
of the pillar ofreduced w:h ratio, resulting in explusion ofthe finely·
fragmented rock into the drift.

9.

In its statement of"undisputed facts 1\ Paragraph 1 Hecla states. "Blake agreed that

Hecla's rehabilitation plan presented adequate safety measures for the miners conducting the
repairs." However, it failed to mention that in that same memorandum, Blake cautioned that the

pillar had reached its maximum confined strength and that any further loss of containment could lead
to piHar failure and that the size of the pillar following the November 16, 2011 burst rendel'ed it
"borderline stable." Blake's memorandum was issued to Hecla on November 25, 2011, well before

any stress monitoring had been conducted showing rapidly increasing stresses in the pillar and before

any continued mining was conducted. Yet still, Blake cautioned Hecla to "proceed with caution" in
any rehabilitation efforts. Presumably, "proceed witll caution" means to install and review daily the
stress gauges called for by the 103k order. It means listen to your experienced miners regarding

··· ··· ···· ·······-·-- ·-·observations· of indications·ofincreasing stresses and·report them-to· MSHA as required-by the 103korder. It means complywithMSHA's direction to conductonly"limited activity" in mining during
the l'ehabilitation process. It means comply with the 103k directive to show stress monitoring results
to rock mechanics consultants. Blake was wholly unaware of the stress monitoring results and

continued miner reports leading up to December 14, 2011. Blake was unaware that Hecla had begun
m.inhlg not only above, but below the 5900 pillar at seven different stopes leading up to the
December 14, 2011 burst Blake was never asked to, nor did he, provide any further consultation to
Hecla following his November 25, 2011 memorandum. Despite his dfrection to the contrary, Hecla
chose not to "proceed with caution'' and to conceal and misrepresent very clear indications of

increasing stresses at the pillar.

IU. ARGUMENT

A.

The Legal Definition of Willfulness is Applicable to tli/$ Case.

Hecla first reasse1ts the provisions of the Idaho Worker's Compensation Law which have
.

'

'

been set forth in previous briefing. Hecla then takes issue with Plaintifl:s' argument that willfuI3
physical aggression requires something more than ordinary negligence combined with a substantial
risk ofhain1 but something less than a deliberate intent to injure. Hecla first asserts that Plaintiffs'
citations to various statutes, case law, and pattern jury instructions which provide a definition of
willful have no "rational relation" to the Idaho Workers' Compensation Act. Hecla provides no
citations to any authority which holds that the definition of willful as used in the Idaho Wo1·kers'
Compensation Act was intended to be different from the definition of willful as used in the Idaho
common law and within Idaho statutes related to damages in civil cases for willful or reckless
misconduct. Rather, Hecla just asserts that willful has a different meaning under the Idaho Workers,
Compensation Act. See Defendants' Memorandum in Opposition to Plaintiffs' Motion for Partial
Summary Judgment, p. i 4, n. 13.
Plaintiffs do not dispute that the Worker's Compensation Act requires "willful physical
aggression,, to exempt a claim from the exclusive remedy of the Act. However, nothing in the Act or
the cases interpreting that provision have ever held that uwillful" was not intended to have the
ol'dinary legal definition applied to that word. Had the Legislature intended that provision to require

Within Idaho Code§ 72-209(3), the statue uses the te1m "wilful." This appears to be nothing more than a misspelling
by the Legislature in enacting the provision. In the interest of consistency with court decisions and modern usage of the
word, Plaintiffs will use the correct spelling of "willful" throughout this Memorandum.
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and established case law holds that,
When the legislature 'borrows terms of mi in which are accumulated
the legal tradition and meaning ... it presumably knows and adopts
the cluster of ideas that were attached to each borrowed word ... and
the meaning its use will convey to the judicial mind unless otherwise
instructed. In such case, absence of contrary direction may be taken
as satisfaction with widely" accepted definitions, not as a departure
from them.'

State v. Oar 129 Idaho 337,340, 924P.2d 599,602 (1996) (quotingMorissettev. United States, 342
1

U.S. 246,263, 72 S. Ct. 240,250 (1952)). Therefore, contrary to Hecla's assertion, the case law and
jury instructions related to the definition of willful is entirely relevant and applicable to the definition

of "willful physical aggression" in this case. To hold otherwise is to ignore the express language
within the statute and, in fact, change the very definition ofthe word willful despite numerous cases
clearly defining willfulness.

B.

Kearney, DeMoss, and Marek Do not Require a Deliberate Intent to Injure.

Instead of applying the well-established and common legal meaning of "willful," Hecla
insists that "willful physical aggression" requires a showing that the employe1· harbored some ill will
towards the employee or wanted to cause harm to the empioyee. In support of this argument, Hecla
again cites to Kearney v. Decker, 114 Idaho 755, 760 P.2d 1171 (1988); DeMoss v. City of Coeur

d'Alene, ll8 Idaho 176, 795 P.2d 875 (1990); andMarekv. Hecla Mining Co., Case No. CV-20132722, Memorandum Decision and Order Granting Defendants' Motion for Sununary Judgment and
Denying Plaintiffs' Motion for Summary Judgment.
As has been discussed previously, nothing

Kearney,

"wiilful physical aggression" requires a showing that the employer intended to harm the employee.
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opening that exposed the rotary blade.

at

760P.2d

at 1172. Instead, the employer provided a grass catcher that could be attached to cover the opening
and left it to the discretion of the employee whether to use the grass catcher. See id. Thus, at the
time of the injury to. the employee, the employer
clearly did not know
that the grass catcher was not
.
.
.
being used. See id. at 758, 760 P.2d at 1174 (Huntley, J. concurring). Therefore, the employer's
conduct never amounted to more than mere negligence even though there was a substantial risk of
injury from the negligence. See id at 757, 760 P.2d at 1173. This is the only holding from Kearney
that is more than mere dicta and there is certainly nothing in the decision which supports Hecla's
assertion that "willful physical aggression" requires a deliberate intent to injure the employee. 4
In fact, Justice Huntley, within his concurrence expressly recognized that "there can be

instances where an employer's knowing ordering of an employee into an unsafe work environment
would ... rise to the level of wi1:ful[sic] physical aggression." See id Justice Huntley then noted
that "[i]n the instant case, there is no evidence to demonstrate that the employer knew the employee
would operate the ma.chine without the grass catcher affixed, which installation would have covered
the opening in the chassis which exposed the blade." See id. Therefore, Justice Huntley's
concurrence clearly indicates that, in his view, an employer who knowingly exposed an employee to
an unsafe work environment would meet the requirements of "willful physical aggression." This is

4

While the Cou1t in Kearney did offer the conclusory statement that "Both l.C. § 72-208 and § 72·209(3) require an
intention to injure the employee," this statement was offered in relation to the equal protection claim brought by the
plaintiff. See Kearney, 114 Idaho at 758, 760 P.3d at l 174. The Court offered no analysis to suppo1tthis conclusion and
nothing in the decision indicates that by using the tenn "intention" that the Court meant a deliberate intent rather than
willfulness. In fact, both Idaho Code § 72-208 and Idaho Code§ 72-209(3) use the term "willful" in describing the
mental state of mind required for the statutory provisions to apply. See I.C. § 72-208; §72-309(3). As such, it is clear
that the Court was opining that because the two statutory provisions require the same mental state,
willfulness, there
was no discrimination within the statute requiring an equal protection analysis. See Kearney, l l 4 Idaho at 7SS, 760 P.2d
at 1174.
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Hecla asserts that the "rule" in Kearney was reaffirmed by the Idaho Supreme Court in
Dei\tfoss where the court held that an employer must engage in an offensive, hostile act. However, a

review of the. DeMoss case demonstrates
that the central
holding of DeMoss
.
.
. was simply a
reaffirmation of the central holding of Kearney: that mere negligent conduct even when there is a
substantial likelihood of injury is not sufficient to constitute willful physical aggression. Again, this
is entirely consistent with the definition of "willful" which is more than ordinary negligence. Willful
means "intentional or reckless actions, taken undex circumstances where the actor knew or should
have known that the actions not only created an unreasonable risk of harm to another, but involved a
high degree of probability that such harm would actually result." Henne/er v. Blaine County Sch.

Dist. #61 >···Idaho---, 346 P.3d 259 (Idaho 2015). Therefore, mere negligence would never be
sufficient to constitute "willful physical aggression."
Hecla asserts that DeMoss held that ill will or deliberate intent to injure was required to
establish "willful physical aggression." However, a review of the opinion, including the portions

quoted by Hecla, demonstrates that is not correct. First, the Cou1t specifically stated that the City's
negligence in failing to recognize the danger did not demonstrate that the City "wilfully[sic] or
intentionally wanted to cause injury to the plaintiffs." See DeMoss, 118 Idaho at J79, 795 P.2d at
878. Clearly then, the Court recognized that willfulness is something different than intent to cause
injury. Additionally, the Court went on to state that there was no evidence of ill will or intention to
injure and there was no evidence that the defendants actually lrnew the substance was asbestos. See

id. If mwill or a deliberate intent to injure were the only types of conduct that met lhe willful
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knowledge ofthe

regarding whether the substance was asbestos or not.

fact that the

Court did discuss that evidence demonstrates that, consistent with Justice Huntley's concurrence in

Kearney, knowledge by the employer of a dangerous condition and the intentional placing of an
emp1oyee in that dangerous
condition could constitute
willful physical aggression. But, without
such
.
.
.

.

evidence, a mere claim of negligence is insufficient. See id
Hecla also relies on the District Court case of Marek v. Hecla Mining Co., Case No. CV2013-2722. However, as was discussed in detail in Plaintiffs' Memorandum in Opposition to
Defendants' Motion for Summary Judgment, Marek is substantially different from the facts of this

case. The districtcourtinMarekfocused on the fact that there was no evidence that Hecla knew that
the miners were working in a dangerous situation or that the miners were directed to work in the
specific area where the accident in that case occurred. See Memorandum Decision and Order
Granting Defendant's Motion for Summary Judgment and Denying Plaintiffs Motion for Summary
Judgment, attached as Exhibit 39 to the Affidavit of Eric S. Rossman in Support of Plaintiffs'
Motion for Partial Summary Judgment1 at pp. 8·9. Rather, the district court found that the actions
alieged by the plaintiffs such as the failure to have an engineer review and approve piUar removal,
failing to heed warnings regarding the removal of the pillar and failing to undergo a safety review

were more analogous to negligent acts, not willful acts. See id at 9-10.
Hecla again cites to language within the District Court's opinion regarding the lack of any
evidence of any ill will or deliberate intent to injure the Plaintiffs. As with Kearney and DeMoss,
however. the decision clearly demonstrates that the Court pointed

the

evidence that

Hecla actually knew the conditions were hazardous as the basis for the decision. See Marek. at

~~lNl'JJmiS,'eMf~~MNOUM
JUDGMENT

9.

that discussion

merely

See Marek, at

10.

further,

analysis

regarding the existence of evidence of ''intent to cause injuryn is not misplaced as such evidence
certainly will satisfy the "willfui physical aggression" standard. Fwthermore, the District Court's
decision in Mar~k indicates that the DJstrict Court did not p~operly apply the stan~ard set forth in

Kearney and DeMoss. The District Court stated "even if the Defendants did know that the
environment was potentially hazardous, Kearney and DeMoss demonstrate that knowledge of the
dangerous condition alone that made it substantially ce1tain that injury would occur does not create
an exception to exclusivity." See Marek, at p. 9. As was set forth above, Kearney and DeMoss do
not state that knowledge of a hazardous condition is insufficient to establish willful physical
aggression, they state that negligence is insufficient to meet that exception and, in both cases, the
facts did not demonstrate anything more than negligence by the employer. In fact, both Justice
Huntley's concurrence in Kearney and the full decision in DeMoss support the conclusion that
knowledge of the hazardous condition and directing an employee to work in such hazardous
condition would constitute willful physical aggression.
However, even if i1i will towards the employees is a specific requirement of willful physical
aggression, there is substantial evidence of such hostility, ill will or injurious and destructive
behavior. 5 As is fully set forth in the Statement of Facts and the Memorandum in Support of
Plaintiffs' Motion for Partial Summary Judgment, there is substantial evidence that Hecla did know
of the dangerous condition of the pillar, lied about that condition to the miners and MSHA~ lied

5

In Kearney the coun relied upon Webster's Third New International Dictionary for its definition of the term
"aggression" under the exception to include "an offensive action." That same dictionary also defines aggression to
include, "hostile, injurious, or destructive behavior or outlook especially when caused by frustration."

miners regarding the stability of the

- information

knew was

or completely unsupported, and directed full mining activities to take place despite knowing
that the rehabilitation efforts of the pillar were not complete and that the MSHA order allowed only
limited activities.
not full mining activities. Thus, this is. not a situation where. Hecla was merely
.
negligent in failing to undergo a safety review or where Hecla did not have actual knowledge of the
dangerous conditions. Rather, this is a situation where Hecla management absolutely knew of the
danger and knew that there was a substantial risk to the miners. Knowledge that the pillar carried a
substantial risk of failure during the repairs that was so compelling to cause Hecla management to
fraudulently induce the miners to perform the repairs is, in fact, a qui..11tessential e:x:pression of "ill
will." The argument that there is a lack of evidence of Hecla management's subjective intent in
cai1)'ing out its conduct is irrelevant. The evidence in this case demonstrates that Hecla willfully
committed an offensive act that caused severe physical injury to the Plaintiffs. As such, this case
falls directly within the willful physical aggression standard.

C.

Dominguez Provides the Appropriate Standartl/01· this Case.

Hecla asserts that Dominguez v. Evergreen Res., inc., 142 Idaho 7, 121 PJd 938 (2005) is not
relevant to a determination of whether Hecla engaged in willful physical aggression against the
Plaintiffs in this case. Hecla asserts that becaiise the default judgment was not directly appealed,
Plaintiffs' claims are further supported by Dominguez. In Dominguez, the plaintiff had worked for
the defendant and was instructed to enter and clean a steel tank which had been used as part of a
cyanide-leach process and which had a layer of cyanide laced sludge in the bottom.

id. at

121

at 940. The evidence showed that the employer knew it was dangerous to enter the tank but

to provide any

training or

equipment. See id. During the cleaning process, Dominguez was overcome by poisonous hydrogen
cyanide gas and lost consciousness. He ultimately suffered severe and i11eversible brain damage.
See id at 10, 121 P. 3d at 94 l . Dominguez filed suit against his employer alleging willful physical
'

'

'

.

.

aggression to avoid the exclusive remedy provisions of the Workers' Compensation Act. See id
Eventually, the employer's attorney withdrew and the employer failed to find new counsel leading
the district court to enter default against the employer. See id.
Because the case involved a default judgment, Hecla states that Dominguez is not controlling
authority because the Idaho Supreme Court refused to hear the employer's appeal of the district
court's denial of his motion for summary judgment and the default judgment could not be appealed.
While the Idaho Supreme Court did refuse to review the denial ofthe motion for summary judgment,
it nonetheless expressly stated that the factual allegations set forth by Dominguez alleged willful
physical aggression. See id. at 12, 121 PJd at 943. Hecla admits that deemed-true allegations in a
complaint must still support a default judgment. See Memorandum in Opposition to Plaintiffs'
Motion for Partial Sum..mary Judgment, p. 21. Hecla asserts that there is a difference between
whether the unchallenged facts constitute a legitimate cause of action and whether the unchallenged
allegations satisfy the elements of that cause of action. See id If there is such a distinction, it is
clearly one with no practical difference. If the unchallenged facts do not satisfy the elements of a
cause of action, the unchallenged facts do not constitute a legitimate cause of action. And, in
Dominguez, the district court clearly found that the allegations were sufficient to

denial

RI.G

compensatory and punitive damages. See Dominguez at 9-10,

l

at 940-941.

In tum, both the Idaho Supreme Court and the bankruptcy court agreed that the factual
allegations were sufficient to support that verdict. In/n re Elias. 302 B.R. 900 (Id. Bankr. 2003) the
bankruptcy court .was asked to deter~e whether the default j~dgment entered by th~ state District
Court had preclusive effect in determining the discha:rgeability of the judgment entered against
Dominguez's employer. The bankruptcy court expressly found that the default judgment dete1mined
that Defendant committed an act of"' wilful [sic] or unprovoked physical aggression upon [Plaintiff]'
by sending him into the tank car without providing adeguate safety eguipment or taking appropriate
safetv precautions." See id. (emphasis added). The bankruptcy court further recognized that "the
default judgment can be fairly read as establishing that when Defendant sent Plaintiff into the tank
car, he acted with a harmful state of mind and thati in doing so, Defendant either understood. or
knowingly disregarded the likely consequences of Plaintiffs entzy into a confined space containing
harmful chemicals. with little or no ventilation or safety eguioment." See id. (emphasis added).
Hecla asserts that Elias recognizes an intent to harm requirement based upon the bankruptcy
court;s statement that "[ejffectively, to recover outside the Worker;s Compensation system, a
claimant must prove the employer committed an intentional act of aggression against the claimant
which caused injury." Elias, 302 B.R. at 913. However, this statement does not require a deliberate
intent to injure, it requires an intentional act that causes an injury. In this case, there al'e numerous
intentional acts by Hecla, specifically intentionally directing miners to work in a very dangerous
situation, despite substantial knowledge of such dangers and 1

fact, lying to the miners about such

dangers. It is impossjble to comprehend how lying to the employees about the dangerous conditions,

aggression or "willful physical aggression" against those

As such, the analysis and

discussion within Dominguez and Elias are directly applicable in this case and suppo1t Plaintiffs'
claims of willful
. physical aggression..
E.

Tlte Evidence in this Case Demonstrates Willful Pltysical Aggression by Hecla.

Hecla concludes the argument by asse1ting that Plaintiffs cannot demonstrate that it harbored
ill will towards the Plaintiffs or wanted to cause Plaintiffs injury and no such evidence exists on the
record. In suppo1t of this argument, Hecla provides several bullet points of alleged facts which it
states demonstrates that Hecla did not engage in willful physical aggression.
In must first be noted that, at best, the facts alleged by Hecla constitute nothing more than a
dispute of Plaintiffs' facts. At this stage in the proceedings, Plaintiffs are not required to prove their

case, but rather have filed a motion for partial summary judgment seeking an order from this Court
that, ifPlaintiffs' facts are proven true, such facts demonstrate willful physical aggression by Hecla.
Therefore, the fact that Hecla disputes the facts presented by Plaintiffs is irrelevant and does nothing
more than establish that there are factual disputes to be resolved by the jury in this case.
Additionally, the facts of this case show that Hecla lied to the miners working in the 5900
pillar regarding the stability of the pillar, including stating that the pillar was perfectly safe and
would be for another five years. Hecla asserts that even though Dr. Blake's memo descdbed the
pillar as borderline stable and at risk for complete failure, the pillar was not in danger for complete
failure. See Defendants' Memorandum in Opposition

Plaintiffs' Motion

Partial Summary

Judgment, p. 23. This statement makes absolutely no sense as it is nonsensical that the pillar could

or

was borderline stable

failure.

risk

Hecla also asserts that it did not lie because the pillar has remained stable since the incident
However, this statement ignores the fact that MSHA shut down all mining at the Lucky Friday mine
for over a year and that Hecla no longer
The fact
. accesses the 5900 .level pillar for mining activities.
.
that the pillar has not completely failed is not relevant to the question of whether Bayer lied to
MSHA and the miners when he said the pillar was perfectly stable and did not expect any substantial
stress increases for months. Those statements were clearly false as the pillru· was building stress
from at least December 2, 2011 onward and a major, 2.2 Richte1· scale rockburst occurred on
December 14, 2011.
Hecla further asserts that the stress monitors were not consequential because the readings did
not show an increase in stress that was predictive of a rockburst. This statement is directly
contradicted by Dr. Dally's affidavit. In paragraph 67 of the Affidavit, Dr. Dally opines that Hecla
undertook an inexcusable and unwarrantable risk by sending ini11ers in to work on the rehabilitation
of the pillar when "the stress gauges in the 5900 pillar were clearly showing that the stresses, already
at their limit, were continuing to increase." Dr. Dally further disputes Hecla's assertion that the
rockburst was not predictable, stating "[i]t is well known that blasting triggered rockbursts and the
0

pillar was at or very near its compressive strength with increasing monitoring stresses. See Dally
Affidavit, 166.

Hecla further asserts that Doug Bayer informed MSHA of the negative readings on the East

gauges,

evidence

is Doug Bayer's unsubstantiated testimony

his

deposition. Hecla has never provided any evidence of any comm uni cation of the stress readings lo
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and Requests for Production of Documents to Defendants, attached as Exhibit" 1') to the Affidavit of
Eric S. Rossman in Support of Plaintiffs' Motion to Compel, filed March 5, 2015. There is no
evidence in. the record as to when, how and to whom .such readings were reported.
There is no
.
~

indication as to why no documentary evidence of such a report exists. Hecla offers no explanation as
to why it would have been cited by MSHA for not monitoring when it provided stress readings to
MSHA. At best, Hecla would have provided monito1'ing data with its "update'' reports on December
2 and 6, 2011. Even if it did, MSHA would have received only between one and five days of stress
monitoring data. Outside of Doug Bayer's unsupported testimony, there is no evidence of
communication of those readings to MSHA and, in fact, it is undisputed that Hecla did not even
provide these full readings to its own consultant. Blake Depo., p. 131, LL. 24 • p. 132, LL. 14.
Yet in its "updates" Bayer represented to MSHA that "a majority of stress within the pillar
had dissipated" with the November 16, 2011 burst and that it expected "no measurable increase" in
stresses at the pillar for weeks if not months. However, its rock mechanics expert, Blake, testified as

follows:
Q.

And as we looked at your November 25th memo, you believe
that as of the·- at the time of the November 16, 2011 burst,
you believe the walls of that pillar had reached their
uncompressive strength, correct -- unconfined strength?
A.
They're certainly close to the unconfined strength.
Q.
So they were close to their maximum strength, correct?
MR. RAMSDEN: Object to the form.
THE WITNESS: The maximum unconfined strength, yes.
Q.
And now you're seeing and receiving stress gauges
rockburst increasing stress levels on two of the three walls,
correct?
A.
The stress was increasing.

P.026/029

Q.
A.

Q.

A
Q.
A.
Q.
A.
Q.
A.

Correct
And you knew that as uesult of the November 16th burst that
the walls of the pillar had been left largeJy undamaged?
Correct.
And you knew that they were still carrying considerable
stress?
That's conect.
Did you ever tell boug Bayer or anyone at Hecla that you
believed that as a result of the November 16th burst that a
majority of the stress at the 5900 pi1lar had dissipated?
I never said that.
You didn't believe that either, did you?
I didn't, no. 1--1 believer said the pillar was still stressed.
And you didn't believe that as a result of the November 16th
burst it had lost a majority of its stress, correct?
I never said that. That's trae.

Blake Depo., p. 136, LL. 3 - p. 137, LL. 17. (emphasis added).
Blake also testified:

·Q.--···- ·You never·told ·Hecla·that you· believed-it·would take·weeks····- ...
A.

or months for any measurable increase in stress to occur at the
5900 pillar, did you?
Neve:r.

Blake Depo., p. 140, LL 3-6. (emphasis added).
Simply put, Hecla repeatedly lied to MSHA and concealed the true condition of the pillar
from MSHA as well as its o"Wn employees in fear of the impact that closure of the 5900 pillar drift

access would have upon mining of the Gold ·Hunter vein.
Based on the evidence submitted by Plaintiffs as set forth within the Statement of Facts and
the supporting affidavits, there is a genuine issue ofmaterial fact regarding whether Hecla committed

willful physical aggression against the Piaintiffs in

matter.

to

the piHar and to MSHA demonstrate, at a minimum, offensive conduct and iH will towards the

RlG

than

towards

employees.

a

cause

action and the claims should be allowed to proceed to trial.
F.

Applicability of the Employers' Liability Act.

Plaintiffs also sought sum.mazy judgment on Hecla' s affinnative defenses brought pursuant to
'

.

.

the Employers' Liability Act Hec1a asserts that the basis for Plaintiffs' motion is inco1Tect because
the case falls squarely within the Employers' Liability Act a.nd nothing in Lopez v. Allen, 96 Idaho
866, 53 8 P .2d 1170 (197 5), repeals the Act. It appears that Hecla has misunderstood Plaintiffs,

argument on this issue. Plaintiffs did not assert that Lopez repealed the Employers' Liability Act.
Rather, Plaintiffs asserted that, pursuantto the provisions of the Idaho Worker's Compensation Act,
the Employers' Liability Act is rendered null and void as to any claims that might fall with.in the
provisions of the Employers' Liability Act and the Workers Compensation Act. Hecla is correct that

Lopez provides that the two statutes must be considered in conjunction with each other. However,
Idaho Code§ 72-201 clearly states that, as to all claims falling under the provisions of the Act, any
and

an civil actions and jurisdiction of the courts over such actions is abolished, except as otherwise

provided in the statute. Thus, the Employers' LiabHity Act could oniy apply to claims which are not
within the purview of the Workers' Compensation Act.
Hecla asserts that Plaintiffs cannot have it both ways and assert that they are allowed a civil
claim but do not fall within the Employers' Liability Act. However, Plaintiffs have not asserted that
they fall outside the Workers Compensation Act. Rather, Plaintiffs have asserted that Hecla is not

subject to the exclusive liability protections of the Act. That

Plaintiffs' claims are within the

purview of the Act, but the Act expressly provides that Hecla is not entitled to the exclusive remedy

Supreme Court recognized that an employee may recover compensation under the provisions of the
Workers' Compensation Act for injuries suffered on the job and also assert that his or her damages
are not limited to such compensation because the employer engaged in willful physical aggression.

See Kearney, 114 Idaho at 757, 760 P.2d at 1173; Dominguez, 142 Idaho at 11-12, 121 P.3d at 942.
.
'
43. Therefore, because the Plaintiffs' claims are within the purview of the Act, the Employers'
Liability Act cannot apply and summary judgment on the affinnative defenses is appropriate.
Additionally, Hecla acknowledges that case law interpreting the Employers' Liability Act
indicates that the plaintiff may elect whether to bring a cause of action unde1· the act. In this case,
Plaintiffs have not and have no intention of making any claim against Hecla under the provisions of
the Employers' Liability Act. Therefore, as Hecla acknowledges, summary judgment on those
affinnative defenses is appropriate.

IV. CONCLUSION
Hecla engaged in a course of offensive conduct designed to conceal the real and known
dangers regarding the stability of the 5900 level pillar from both MSHA and the miners working at
that pillar. This offensive conduct was undertaken with utter disregard to the substantial Iisk posed
to the miners and with knowledge such risk was highly likely to occur. Seven miners were seriously
injured as a result of Hecla• s willful physical aggression against those miners and, therefore, Hecla is
not entitled to the protections of the exclusive remedy provisions of the Idaho Worker's
Compensation law.

\
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1N THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOIBNAI

RONNEL E. BARRETT, an individual;
GREGG HAMMERBERG, an individual;
ERIC J. TESTER, an individual; and
MATTHE\V WILLIAMS, an individual,
Plaintiffs,

Case No. CV 13-8793

DEFENDANTS' REPLY BRIEF lN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

vs.
HECLA MINJNG COMPANYj a
Delaware Corporation; JOHN JORDAN,
an individual; DOUG BAYER, an
individual; SCOTI HOGAMIER, an
individual,
Defendants.
The defendants have moved for summary judgment of dismissal of the plaintiffs'
complaint based upon the exclusive remedy ofldah.o Worker's Compensation Law.
As set forth in detail in Defendants' Memorandum in Suppo1t of Motion for Summary
Judgment, the plaintiffs' exclusive remedy is Worker's Compensation unless, plaintiffs can

demonstrate "wilful or unprovoked physical aggression.,,

Under Idaho Worker's

Compensation Law, "wilful or unprovoked physical aggression" requires a showing that the

J

N 1

8

is

Idaho law: Kearney and DeMoss are the controtling authority.
In opposing summary judgment, plaintiffs ackr10wledge t.1-ie holdings in Kearney and

DeMoss; "requirement of a deliberate intent to harm by the employer/' but argue the holdings

are merely dicta. Plaintiffs; Memorandum in Opposition to Defendants' Motion/or Summary
Judgmenr, p. 4, 5. 2 Plaintiffs are wrong.

Kearney and DeMoss are controlling Idaho Law-plaintiffs carry the burden of
demonstrating defendants harbored some ill will towru:ds them or wanted to cause plaintiffs'
injury. Plaintiffs have failed to carry this burden.

In Kearney and DeMoss, the Idaho Supreme Court interpreted the meaning of "wilful
or unprovoked physical aggression" under Idaho Worker's Compensation Law. In Kearney,
the Court held:

The word "aggression,, connotes "an offensive actionH such as an "overt hostile
attack." Webster's Third New International Dictiona,y 41 (1969). To prove
aggression there must be evidence of some offensive action or hostile attack. It
is not sufficient to prove that the alleged aggressor committed negligent acts that
made it substantially certain that injmy would occur.
There was no evidence presented to the trial cou1t in this case that the employer
wilfully or without provocation physically and offensively or hostilely attacked
the employee. In the absence of this evidence there was no genuine issue of
material fact, and the trial court was justified in granting summary judgment
against the employee. I.R.C.P. 56(c); Cope v. State, 108 Idaho 416, 417, 700
P.2d 38, 39 (1985).
.
1

Case No. CV~2013~2722, Memorandum Decision and Order Granting Defendants' Motion
Summary Judgment and Denying Plaintiffs' Motion for Partial Summary Judgment.
2 See also Plaintiffs' Memorandum in Opposition to Defendants' Motion for Stumnary
Judgment, p. 4; (stating "While the Courr did offer the conclusory statemenl thor 'Both
§
208 and§ 72-209(3) require an inrenffon to injure the employee, ... '

N

at

was

P.

was

DeMossi where the Supreme Court again held, an employer must engage in an offensive)
hostile act The Court reiterated, "It is not sufficient to prove that the alleged aggressor
committed negligent acts that made it substantially certain that injury would occur." DeMoss,

at 17 8, 877 (quoting Kearney at 757, 1173) (emphasis added). The Court went on to state:
"The city and its supervisory employees may have been negligent, even grossly
negligent, in not recognizing the danger but there is simply no evidence herein
that any of the supervisors or the higher city officials ever wilfully or
intentionally wanted to cause injury to the plaintiffs .... The plaintiffs themselves
have all testified that they had no reason to suspect that any of the defendants
wanted to cause them any injury.... There is no showing herein of any hostility

of any of the defendants toward any of the plaintiffs."
The Supreme Court interpreted "wilful or unprovoked physical aggression" to require
evidence that the defendant harbored some ill will towards the plaintiff or intended to cause

the plaintiff injury. This was not dicta-it was the holding in Keamey and DeMoss and further,
it's the controlling law in Idaho and the law that must be applied in this case.
This is futther supported by the recent District Court ruling in Marek v. Hecla Mining

Company. 3 Memorandum Decision and Order Granting Defendants' Motion /01· Summa1J'
Judgment and Denying Plaintiffs' lvfotion for Partial Summmy Judgment, p. 9, 10. In granting
defendants' summary judgment the District Court relied on the holding in Kearney and

DeMoss:
" ... there is no evidence that Defendants harbored any iU will toward [plaintiffs]
or that defendants wanted [plaintiffs) to be injured in any manner, in the case at
bar there are some allegations that Defendants were warned about potential

0

p

''

even
Defendants did know that the
was
potentiaHy hazardous, Kearney and DeMoss demonstrate that knowledge of the
dangerous condition alone that made it substantially certain that injury would
occur does not create an exception to exclusivity. The relevant inquiry to the
CouLt's determination of exclusivity is whether [plaintiffs 1 injuries] were
proximately caused by wil1ful or unprovoked physical aggression ... the Court
finds that the burden is on Plaintiffs to establish that this case foils outside of the
exclusivity exception. The Court finds, from review of the record, that Plaintiffs
have failed to put forth any evidence the Defendants wanted to cause injury or
death to Plaintiffs." Jd.,p. 10.
The plaintiffs oppose the District Court's decision is Marek by again arguing the
holding is merely dicta or incorrect. Plaintiffi ' Memorandum in Opposition to Defendanrs'

Motion for Summaiy Judgment, p 7-9. Once again, the plaintiffs are wrong. The District Court
properly inte1preted and applied the contrnlling interpretation of "wilfull or unprovoked

physical aggression'' under Idaho Worker's Compensation Law. As in Marek, no evidence

exists on this record to support the plaintjffs' complaint and the result here should be the same
-dismissal of the plaintiffs' complaint.
The plaintiffs also argue that Dominguez v. Evergreen Res., Inc.~ 142 Idaho 7, 121 P.3d
938 (2005) provides the appropriate interpretation of what constitutes "wilful or unprovoked
physical aggression" under Idaho Worker's Compensation Law. Plaintiffs' lvlemorandwn in

Opposition to Defendants' Motion for Summary Judgment, p. 11-14.
As fully set fo1th in defendants' prior briefing before the Court, Dominguez is not
controlling. Dominguez dealt with a procedural question and did not address the substance of

plaintiffs '
complaint satisfied the

not

that what

of wilful or unprovoked physical

plaintiff
court

10
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Furthermol'e; Dominguez and the companion case Elias, 302 B.R. 900 (Id. Barna·. 2003)
did not overrnle Kearney or De}doss. Kearney and De}v1oss are still good law and, in fact,
controlling Idaho Law. The Bankruptcy Comt in Elias exemplified this fact by relying, in pal't,
on the majority decision in Kearney to reach its decision.4 The District Couit in Marek, also held
that Dominguez is factually and procedurally distinguishable. jvfemorandum Decision and Order

Granting Defendants' Morion for Summa1y Judgment and Denying Plaintiffs' Motion for Parnal
Summary Judgment, p. 5-7. The District Court also went on to rely on Kearney and DeMoss in

reachjng its decision to grant defendants' siunmru:y judgment. Id, at 7.J J.
The plaintiffs also argue the evidence of record demonstrates Hecla engaged in "wilful
or unprovoked physical aggression." Plaintiffs' Memorandum in Opposition to Defendants'

1\Jotionfor Summa1y Judgment, p. 14. 5 Plaintiffs' argument is based upon plaintiffs' incorrect
interpretation of the applicable standard regarding what constitutes "wilful or unprovoked
physical aggression." FurthermoreJ as set forth in defendants' prior briefing before the court.
plaintiffs' assertions are conclusory and unsubstantiated by the facts in the record. 6 However.

Citing Kearney at 760i 1173, "The word 'aggression' connotes 'an offensive action' such as an
'overt hostile attack." Elias at 913. Interpreting Kearney, ''Effectively, to recover outside the
Worker's Compensation system, a claimant must ptove that the employer committed an
intentional act of aggression against the claimant which caused an injury." Id.
5 Plaintiffs argue Hecla knew the 5900 pillar was unstable, Bayer lied to MSHA and Hecla
-i

employees, Hecla hid information from MSHA and Hecla employees and Hecla lied about
how it was monitoring stress levels.
6
Defendants disagree with many of plaintiffsl conc.lusory anegations and contend that conflicting
evidence exists on the record; however, such conflicting evidence is not material to the
determination before this court and does not create genuine issue of material fact to preclude
smmnfil)' judgment in favor of defendants. The issue before this
on summary judgment is

10
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aggression" and no genuine issue of material fact exists on this record. Defendants are entitled

summary Judgment.
This Court only needs to address plaintiffs' claims for intentional infliction of

emotional distress if it determines plaintiffs are not limited to the exclusive remedy provided
by Idaho's Worker's Compensation Law. Plaintiffs appear to concede this point. Plaintiffs'

Memorandum in Opposition to Defendants' Motion for Summmy Judgment, p. 15, 16. For
the reasons set forth in defendants) briefing, plaintiffs are limited to the exclusive remedy
and summary judgment is properly entered and the complaint dismissed.
Alternatively, plaintiffs argue the exclusive remedy rule does not apply and genuine
issues of material fact exist as to each element of their claim for intentional infliction of
emotional distress. To the contrary, plaintiffs have failed to create a genuine issue of material
fact demonstrating Hecla's conduct was extl'eme 01· outrageous.

whethet plaintiffs have carried the burden of demonstrating defendants harbored some ill will
towards plaintiffs or intended to cause plaintiffs' injury. No such evidence exists. See Alarek
holding: "The Court finds that while there may be some disputed facts in the case at ba1-,
such as whether Defendants received w11rniqgs that tlie mining practices were dangerous
and whether it was necessary for the chief engineer to approve the mining plan, those
disputed facts are not material to the Court's cletermination of wbether the exclusive remedy
for Plaintiffs' claim is Idaho's Wo:rker Compensation. Furthermore, even if Defendants did
know that the environment was potentially hazardous, Keaniev and DeMoss demonstrate
that knowledge of the dangerous condition aione th.at made it substantially certain that
injury would occur does not create an exception to exclusivity. The relevant inquiry to the
Court's determination of exclusivity is whether (plaintiffs' injury] were proximate1y caused
by willful or unnro,•oked physical aggression." Memorandum Decision and Order Granting
Defendants' Motion/or SummC11yJudgment and Denying Plaintifft' Motion/or Parried Summa,y
Judgment, 10.
Ronne! E

10
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to

that plaintiffs' alleged acts of wrongdoing are conclusory, unsubstantiated on the record and
directly refuted by evidence placed in the record by defendants, the asserted acts of wrongdoing
do not arise to the level of being extreme Ol' outrageous.
"Liability for this intentional tort is generated by conduct that is very extreme. u Johnson

v. McPhee~ 147 Idaho 455,464,210 P.3d563, 572 (Ct. App. 2009); citing Edmondson v. Shearer

Lumber Prod, 139 Idaho 172, 180, 75 P.3d 733, 741 (2003). "The conduct must be not merely
unjustifiable: it must rise to the level of 'atrocious' and 'beyond all possible bounds of decenc~.
such that it would cause an average member of the comn1U!ljty to believe that it was outrageous."

Id. (emphasis added). "To qualify as 'extreme and outrageous' the defendants conduct must be
more than merely objectionable or unreasonable." Alderson v. Bonner, 142 Idaho 733, 740, 132
P.3d 1261, 1268 (Ct. App. 2006).

The evidence ofrecord does not demonstrate that the defendants' conduct was 'atrocious'
and 'beyond all possible bounds of decency.n The evidence ofrecord demonstrates: the rockburst
was unpl'edictable; the rockburst was not caused by Hecla's recent mining activities; Hecla did
not have reason to expect the rockburst; a member ofHecla's own managerial staff was working
1

alongside the plaintiffs and suffered injuries as a result of the rockburst; Hecla s actions were
approved by both its consultants and MSHA; Hecla did not lie to MSHA or its employees and
lastly, that Hecla management did not intend to hmt anyone, including the plaintiffs. 7 See

7

Subject to defendants' objections, it should also be noted that MSHA initially issued citations to
Hecla and Doug Bayer, as an agent, as a result the December
2011
Hecla

0

;1

exists and defendants are entitled

summary judgment on plaintiffs' claims for intentional

infliction of emotional distress.

CONCLUSION
There is no evidence on this record demonstrating defendants harbored any ill will
toward the plaintiffs or intended to cause injury to the plaintiffs. Plaintiffs have failed to carry
their burden of demonstrating a genuine issue of material fact indicating defendants' actions
constitute "wilful or unprovoked physical aggression'l toward the plaintiffs.

As such,

plaintiffs' motion for paitial summary judgment should be denied and defendants' motion for
summary judgment granted and the complaint dismissed.
DATED this 21st day of July, 2015.

By...:.:::._ _ _ _ _ _ _ _ _ _ __

Michael E. Ramsden, Of the Firm
Attorneys for Defendants

contested the MSHA citations before the Federal Mine Safety aud Health Review Commission as
MSHA v. Hecla Limited, Docket Nos. West 2013-781-M, West2013 782-M, and WEST 2014990~M. MSHA and Hecla settled the matter and a Decision Approving Settlement was entered,
which 1·esulted in reducing both the negligence designations of "reckless disregard" to "high
negligence." The Commission also vacated numerous citations and found no agent liability on
behalf of Doug Bayer or any other Hecla agents. Dec. M Ramsden, Ex. G. If Hecla or its agents
had engaged in some 'atrocious' conduct, certainly MSHA would not have reduced the citations
and likely would have found agent liability on behalf of Doug Bayer or others.
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DISTRICT CODKT OF THE FIRST JUDICIAL DISTRICT OF
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)
)
)
Plaintiffs,
)
vs.
)
)
HECLA MINING COMPANY, a Delaware )
Corporation; JOHN JORDAN, an individual; )
DOUG BAYER, an individual; SCOTT
)
HOGAMIER, an individual,
)
)
)
Defendants.
)

RONNEL E. BARRETT, an individual;
GREGG HAMMERBERG, an individual;
ERIC J. TESTER, an individual; and
MATTHEW WILLIAMS, an individual,

CASE NO. CV 2013-8793
MEMORANDUM DECISION AND
ORDER GRANTING
DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT, AND
DENYING PLAINTIFFS' MOTION
FOR PARTIAL SUMMARY
JUDGMENT

___

Eric S. Rossman, Attorney for Plaintiffs
Michael E. Ramsden, Attorney for Defendants
Defendants' Motion for Summary Judgment is GRANTED
Plaintiffs' Motion for Partial Summary Judgment is DENIED

Plaintiffs, miners at the Lucky Friday Mine, were injured in a mining incident on December
14, 2011.
Hecla Mining Company owns the Lucky Friday Mine and the individual Plaintiffs and
Defendants were employees of Hecla between the relevant dates

November 16,

MEMORANDUM DECISION AND ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY
PLAINTIFFS' MOTION
SUMMARY

uJ.J'-'"vu..,,

11 and
AND

e1ooment of
rehabilitation plan

the affected area. Hecla also submitted a,.-,. ,.av<LU"''" Report Form to MSHA.

Plaintiffs allege that Dr. Wilson Blake (Blake), an expert in rock mechanics who has
consulted with Hecla since 1975, had warned Hecla since 2006 of rockburst activity at the 5900
level within a drift pillar and that the pillar was going to become a serious issue at some point.
Plaintiffs also allege that stress monitoring done by Hecla since 2009, at the 5900 level, showed a
dramatic increase in stress which should have created concern about pillar failure.
Plaintiffs assert that the November 16, 2011, rockburst caused damage at the 5900 level
pillar, i11cluding the dislodging of large slabs of rock from the roof of the pillar.
Hecla hired Blake to evaluate the cause of the rockburst, assess the stability of the 5900
level pillar, assist in designing a rehabilitation plan, and develop a safety protocol for that
rehabilitation plan. Blake inspected the pillar on November 16, 2011, and authored an email to
Hecla management stating that the damage to the 5900 level pillar was consistent with having been
caused by a fault slip.
Blake prepared a memorandum on November 25, 2011, stating that the vertical and
horizontal stress on the pillar leading up to the November 16, 2011, rockburst was very near the
pillar's maximum confined strength. The memorandum included Blake's opinion that a
rehabilitation plan would contain damage from any further small rockbursts, that another larger
rockburst was unlikely at the 5900 drift, and that a rehabilitation plan would have adequate safety
measures for miners conducting the repairs. Blake's memorandum was sent to MSHA and MSHA

MEMORANDUM DECISION AND ORDER GRANTfNG DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, AND

stress.
concerns.
Hecla requested ofMSHA a§ 103(k) order to allow miners to travel through the 5900 drift,
reconnect infrastructure services, and resume mining. Blake has testified that he warned Hecla
management that the 5900 level pillar was borderline stable or at serious risk for failure. He advised
that the rehabilitation work proceed with caution.
Defendant Doug Bayer (Bayer), mining superintendent, has testified he did not know of
Blake's opinion that the pillar was borderline stable, and would not have put miners in the 5900
drift if he had knmvn of a borderline pillar. However, Blake has testified that he removed language
about a borderline pillar from his report to MSHA at Heda's suggestion. Bayer testified that Hecla
sent updates to MSHA from November 29, 2011, to December 6, 2011; those updates reported that
the November 16, 2011, event had distressed the 5900 level pillar, that stress monitors showed
stabilized stress, and that Hecla did not expect a measurable increase in pillar stress for weeks or
months.
Blake has testified that the 5900 level piilar was at maximum confined strength prior to the
November 16, 2011, rockburst, that the rockburst event released little or no stress on the pillar, that
stress monitors indicated pressure increases at ever; daily reading from December 2, 2011, to
December 14, 2011, the day of the rockburst that injured Plaintiffs. Blake further testified that he
had never reported to Bayer that the 5900 level pillar had been distressed and would remain
distressed for weeks or months.

MEMORANDUM DECISION AND ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, AND
FOR

was
2011 and work ceased in the affected area

on
December

1. Bayer and other employees worked at installing the liners in the 5900 drift for several hours
on December 14, 2011. Plaintiffs' job was to work on liner installation that day. At 7:40 p.m. there
was another rockburst event in the 5900 drift, resulting in the claimed injuries to Plaintiffs.
Plaintiffs filed their Complaint on December 11, 2013, alleging causes of action for: 1)
Knowing, Intentional, Willful and Wanton Injury to Plaintiffs. 2) Respondent Superior Liability,
and; 3) Intentional Infliction of Emotional Distress. Plaintiffs have generally alleged Defendants'
negligence, but also that Defendants had knowledge of a series of rockburst incidents from 2007 to
2011, and that Bayer in particular, in response to the November 16, 2011, rockburst, made
intentional misrepresentations to Plaintiffs and MSHA about the safety of the rehabilitation area
and efforts around the 5900 level pillar.
With respect to Count I, Knowing, Intentional, Willful and Wanton Injury to Plaintiffs, the
allegation was that Defendants' acts constituted a willful and unprovoked physical aggression
against Plaintiffs, and that said acts were undertaken intentionally and fraudulently, and without due
caution and circumspection. With respect to Count ID, Intentional Infliction of Emotional Distress,
the allegation was that Plaintiffs' injuries were caused by acts that were intentional, unlawful,
harmful and offensive.
Defendants filed their Motion for Summary Judgment on May 29, 2015. Defendants Fourth
Affinnative Defense in their Answer alleges that Plaintiffs' causes of action were barred by the

MEMORANDUM DECISION AND ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, AND
PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT:

an
or death is cm1seu by a willful or unprovoked physical aggression

§ 72-

an

209(3). A hearing on the competing motions for summary judgment was held on July 28, 2015; the
Court then took the matter under advisement.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate "if the pleadings, depositions and admission on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c). "Once the
movant has established a prime facie case that, on the basis of uncontroverted facts, the movant is
entitled to judgment, the opposing party must set forth specific facts showing that there is a genuine
issue for trial and cannot merely rest on the pleadings." 1'.1cVicker v. City of Lewiston, 134 Idaho
34, 37 (2000); Theriault v. A.H Robins Co. Inv., 108 Idaho 303,306 (1985).
When a motion for summary judgment is made and supported as provided in this
rule, an adverse party may not rest upon the mere allegations or denials of that
party's pleadings, but the party's response, by affidavits or as otherwise provided in
this rule, must set forth specific facts showing that there is a genuine issue for trial.
If the party does not so respond, summary judgment, if appropriate, shall be entered

against the party.
I.R.C.P. 56(e).

are no genuine

MEMORANDUM DECISION AND ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, AND

Idaho Worker's Compensation Law as Exclusive Remedy.

LC. § 72-201 provides that the Idaho Worker's Compensation Law provides the remedy, for
industrial injuries, to the exclusion of every other remedy, except as otherv.i.se provided in the act.
See I.C. § 72-211.

I.C. § 72-209 provides that:
(1) Subject to the provisions of § 72-223, (I.C.) the liability of the employer

under this law shall be exclusive and in place of all other liability of the
employer to the employees, his spouse, dependents, heirs, legal representatives
or assigns.
(3) The exemption from liability given an employer by the section shall also
extend to the employer's surety and to all officers, agents, servants and
employees of the employer or surety, provided that such exemptions from
liability shall not apply in any case where the injury or death is proximately
caused by the willful or unprovoked physical aggression of the employer, its
officers, agents, servants or employees, the loss of such exemption applying only
to the aggressor and shall not be imputable to the employer unless provoked or
authorized by the employer, or the employer was a party thereto.
"Generally, the Idaho Worker's Compensation Law provides the exclusive remedy for
injuries arising out of and in the course of employment." Kearney v. Denker, 114 Idaho 755, 757
(1988). Commenting on the "willful or unprovoked physical aggression" language of

§ 72-

MEMORANDUM DECISION AND ORDER GRANTING DEFENDANTS' MOTION FOR SU1\1MARY JUDGMENT, AND
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as

occur.

In Deli.foss v. City of Coeur d'Alene, 118 Idaho 1

1

Idaho at

(1990), plaintiffs filed suit seeking

recovery for mental anguish resulting from exposure to asbestos. The trial court granted summary
judgment in favor of the City and concluded that worker's compensation exclusivity barred tort
recovery, and the Idaho Supreme Court affirmed. The Supreme Court noted, in upholding summary
judgment, that:
The record discloses, as noted by the district court, that the plaintiffs all acknowledged that
they had no reason to believe any of the defendants harbored ill feelings toward them or
wanted to cause them injury in any manner. The record shows further that John Austin, t.he
city welder, told defendant Eastwood that he thought the material might be asbestos. The
record does not show that Eastwood or any of the defendants actually knew that it was
asbestos until the test results from the laboratory were received. These test results were
received after the appellants' first exposure to the asbestos had occurred. Moreover, while
the protective clothing provided the workers prior to the second round of removal may
indeed have been inadequate, that does not rise to the levei of "unprovoked physical
aggression." To reiterate what we said in Kearney v. Denker, "It is not sufficient to prove
that the alleged aggressor committed negligent acts that made it substantially certain that
injury would occur." 114 Idaho at 757. The plaintiffs have not proved any "willful or

unprovoked physical aggression" as required in LC. § 72-209(3), and thus the plaintiffs'
state tort claims were preempted by the Worker's Compensation

LC. § 72-201 et. seq.

MEMORANDUM DECISION AND ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, AND
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employer.

aggression" does not recmn·e a

to

on the part

Plaintiffs propose is that

language

proof of

more than negligence but less than an intent to hann.
Plaintiffs rely on Domiguez v. Evergreen Resources, Inc., 142 Idaho 7 (2005), to support
their position. In that case an employee was instructed to clean a tank used in a cyanide leach
process where cyanide-laced sludge formed at the bottom of the tank. It appeared that the employer
knew it was highly dangerous for the employee to enter the tank, but concealed that knowledge
from the employee, who suffered extremely severe injuries. Plaintiff's suit alleged willful physical
aggression, but that case becomes distinguished from the i..nstant case in that Dominguez obtained a
default judgment against Evergreen. Employer appealed, asserting that the trial court was without
jurisdiction to hear Dominguez's suit because a worker's compensation claim was Dominguez's
only available remedy. Part of the employer's argument was that only an injury resulting from an
"accident" is compensable under worker's compensation, and that an injury resulting from an
intentional tort is not compensable under worker's compensation law. Employer argued that
because Dominguez had been receiving worker's compensation benefits, it was inconsistent for him
to claim he was the victim of an intentional tort in the state law suit.
The Dominguez Court rejected this mutually exclusivity argument. As part of the analysis,
the Supreme Court stated that Dominguez had alleged a willful or unprovoked physical aggression;
therefore, his claim fell into the statutory exception to the exclusive remedy rule. This statement by
the Court led to the conclusion that Dominguez was permitted to collect worker's compensation
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It should

that the two material

compensation benefits necessarily barred a state suit for common law damages; and, 2)
whether the employer can appeal from the denial of the employer's summary judgment motion
when the employer did not move, under LC.RP. 60(b), for relief from the default judgment. This
Court finds that the holdings in Dominguez do not constitute the Court's definition of what
constitutes a willful and unprovoked act of physical aggression.
This Court is instructed by the holding in Provo v. Bunker Hill Co., 393 F. Supp 778 (Idaho
1975). In that case the claimant was injured when molten zinc exploded at the employer's smelter
plant. Claimant sought recovery in a common law civil suit on the theory that the employer had
committed an intentional tort. Tue trial court granted summary judgment for the employer on the
grounds that Idaho's worker's compensation laws act as the exclusive remedy for such industrial
injuries, and that the claimant had failed to show that his injury was the result of an intentional tort.
It is important to note that the court opined that even knowingly permitting a hazardous work
condition to exist does not constitute an intentional act sufficient to give the employee a corrnnon
law remedy against the employer.
Our sister state of Washington's handling of a similar issue has been considered. In Higley
v. Weyerhaeuser Co., 13 Wash. App. 269, 534 P.2d 596 (1975), an employee suffered a severe eye
injury when a piece of a saw's rotating cutter head broke loose and penetrated the protective eye
wear the employee wore. The employee filed a civil complaint alleging the employer committed a
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3 Wash.

at

Weyerhaeuser, and Higley appealed.
It is true that the Washington State Industrial Act has different language from Idaho's
Worker's Compensation Act The Washington language of exception refers to injury or death to a
workman from the deliberate intention of his employer to produce such injury or death. RCW
51.24.020. Applying the facts in Higley to this statutory language, the Washington Court of Appeals
found those facts insufficient to show the employer had a specific intent to injure Higley.
The Plaintiffs in the case at bar have argued in a way similar to Higley: that the acts alleged
against Hecla constitute a knowing, intentional, willful and wanton injury. The reasoning in the
Higley decision would not support our Plaintiffs' position.

Another case of interest to this Court is Keating v. Shell Chemical Company, 610 F.2d 328
(5th Cir. 1980). This case arose out of Louisiana where the Plaintiff was caught in a flash fire in his
workplace vehicle. He sued Shell for negligence and the trial court dismissed on the grounds that he
had failed to state a clain1 upon which the relief sought could be granted because Louisiana law,
LSA R.S. 23: 1032, provided that immunity from civil liability for an industrial injury provided by
this section shall not extend to injuries or death resulting from an intentional act. Keating had
alleged that Shell had committed an intentional tort by creating a foreseeable danger to workmen,
by violating all concepts of safe design and manufacture and construction, by failing to adequately
warn workers to keep vehicles out of the danger area, and by continuing to have employees operate

MEMORANDUM DECISION AND ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT, AND
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employer's acts
constituted an intentional tort.

argument

instant case.

The Fifth Circuit Court rejected this argument, stating: "To accept this argument would be to
stretch the meaning of 'intent' much too far. Although the line between a highly foreseeable risk
and an intentional tort often grows thin, it has always been deemed to exist" 610 F.2d3 at 332. It is
true that LC. § 72-209(3) does not use the phrase "intentional act," but it does use the phrase
"willful physical aggression." One is hard to put to explain how an act of willful physical
aggression is not an intentional act. Moreover, Plaintiffs' Count I, in part, alleges "intentional,
willful and wanton injury." That phrase indeed sounds synonymous with an intentional act.
The instant Plaintiffs, in a somewhat alternative argument, assert that "willful and
unprovoked physical aggression" does not necessarily require facts that constitute a specific intent
to injure. However, none of the case law provided by Plaintiffs directly supports that argument.
The task before this Court is to determine, as a matter of law, whether the facts adduced by
Plaintiffs at this stage can constitute an act of willful physical aggression. It is appropriate to view
the facts L.'1 the record in the light most favorable to Plaintiffs,

ai1.d

to draw all reasonable inferences

from those facts in favor of Plaintiffs, at least in the context of assessing Defendants' Motion for
Summary Judgment. Having done so, this Court concludes that Plaintiffs' facts do not constitute an
act of willful physical aggression. The Court finds that Plaintiffs have failed to put forth any
evidence that Defendants wanted to cause injury or death to Plaintiffs.
Plaintiffs' record supports a claim of negligence, and it may support a claim of gross
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CONCLUSION

In the instant case, Idaho's Worker's Compensation laws provide Plaintiffs their exclusive
remedy for the injuries suffered on December 14, 2011. Count I and Count ill of Plaintiffs'
Complaint are barred by summary judgment for Defendants as to the Defendants' Fourth
Affirmative Defense. Because of that, Count II is also barred as no respondent superior liability can
flow if Defendants cannot be liable under Count I and Count ill.

Defendants' Motion for Summary Judgment is GRANTED.
Plaintiffs' Motion for Partial Summary Judgment is DENIED.

Defendants are directed to prepare and submit a judgment consistent with this order.

DATED this~_ day of August, 2015.
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Jim Brannon
Clerk of the District Court
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NOTICE IS HEREBY GIVEN TRJ\ T:
1.
The above named Appellants, RONNEL
BARRETT; GREGG
HAMMERBERG; ERIC J. TESTER; and MATTHEW WILLIAMS, appeal against the above
named Respondents to the Idaho Supreme Court from the Judgment entered in the above entitled
action on the 1i 11 day of September, 2015, Honorable Lansing L. Haynes presiding.
That the parties have a right to appeal to the Idaho Supreme Court, and the
2.
judgments or orders described in paragraph 1 above are appealable orders under and pursuant to
Rule ll(a)(l) I.A.R. as the Judgment was the final judgment, order or decree disposing of all
remaining claims against all remaining parties.
3.
That the issue Appellants intend to assert on appeal is: Did the district court err in
granting summary judgment to Defendants on the basis that Plaintiffs had failed to establish that
Defendants committed willful physical aggression against Plaintiffs and, therefore, Plaintiffs
claims were barred by the provisions of the Idaho Workers Compensation Act, Idaho Code§ 72101, et. seq.
4.
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Is a reporter's transcript requested? YES
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reporter's transcript:
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transcript
entire
on Defendants' Motion for
Summary Judgment and Plaintiffs' Motion for Partial Summary
Judgment held on July 28, 2015.
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Summary Judgment, filed May 29,201 ·
(e)

Plaintiffs' Motion
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Plainitffs' Motion for Partial
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Affidavit of Rick Valerio, filed June 1

(k)

Affidavit of Matt Williams, filed June 15, 2015;

(1)

Declaration of Philip A. Hanger, filed June 19, 2015;

(m)

Affidavit of Rick Norman, filed June 19, 2015;

(n)

Affidavit of James W. Dally, Ph.Din Support of Plainitffs' Motion for

Partial Summary Judgment, filed June 19, 2015;

1

2015,

2015;

1

(r)

1 ,.

Supplemental Affidavit of Eric S. Rossman

Support of Motion

Partial Summary Judgment, filed July 21, 2015;
(s)

Plaintiffs' Reply Memorandum in Support of Motion for Partial Summary

Judgment, filed July 21, 2015;
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Defendants' Reply Brief in Support of Motion for Summary Judgment,

filed July 21, 2015.
7.

I
That a
of this
appeal
on the reporter each
reporter of whom a transcript has been requested as named below at the
address set out below:
Name: Valerie Nunemachaer
Address: Kootenai County Courthouse, Justice Building 6-11, 324 W. Garden
Avenue, Coeur d'Alene, ID 83816
(b )( 1) That the clerk of the district court or administrative agency has been
paid the estimated
for the preparation of the reporter's transcript.
(c)(l) That the estimated fee for preparation of the clerk's or agency's record
has been paid.
(d)( 1) That the appellate filing fee has been paid.
(e)

That service has been made upon all
pursuant to Rule 20.

required to be served

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that on the 3Cl~day of September, 2015 I caused a true and correct copy of
the foregoing to be forwarded with all the required charges prepaid, by the method( s) indicated
below to the following persons:
Michael Ramsden
RAMSDEN & LYONS, LLP
700 Northwest Boulevard
P.O. Box 1336
Coeur d'Alene, ID 83816-1336

Hand Delivery
U.S. Mail
Facsimile 208-664-5884 - - - Overnight Mail
Electronic Mail

Valerie Nunemachaer
Kootenai County Courthouse
Justice Building 6-11
324 W. Garden Avenue
Coeur d'Alene, ID 83816

Hand Delivery
U.S. Mail
Facsimile
Overnight Mail
Electronic Mail

Eric S. Rossman
Ron\Pleadlngs\i"lotice of Appeal.doc

0:2

e1em10ne: (208) ... ·-- ...
Facsimile: (208) 664-5884
Michael E. Ramsden, ISB #2368
Attorneys for Defendants
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTIUCT OF
THE STAIB OF IDAHO, 1N AND FOR THE COUNTY OF KOOTENAI
RONNEL E. BARRETT, an individual;
GREGG HAMMERBERG, an individual;
ERIC J. TESTER, an individual; and
MATIHEW 'WILLIAMS, an individual,

Case No. CV 13-8793
AMENDED JUDGMENT

Plaintiffs,

vs.
HECLA :MINING COMPANY, a
Delaware Corporation: JOHN JORDAN,
an individual; DOUG BAYER, an
individual; SCOTT HOGAMIER, an
individual,

Defendants.

Jt:JDGMENT IS ENTERED AS FOLLOWS:
The defendants shall have and recover from the plaintiffs their costs of suit in the amount

of $2,279.09 together with interest thereon at the rate provided by law.
~P-'~~

DATED this _:L day ofOetooer, 2015.
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Eric S. Rossman
Rossman Law Group,
73 7 N. 7111 Street
Boise, ID 83702

US Mail
__ Ovemight Mail
Hand Delivered
x__Facsimile (208) 342-2170

Michael R. Christian
Marcus, Christian, Hardee & Davies, LLP
737 N. 7th Street
Boise, ID 83702

US Mail
__ Overnight Mail
Hand Delivered
.y:__facsimile (208) 342-2170

P.

us Mail

Michael E. Ramsden
Ramsden, Marfice, Ealy & Hanis, LLP

__ Overnight Mail
__ Hand Delivered
c-fl
Y--Facsimile (208) 664-5884

P. 0. Box 1336
Coeur d'Alene, ID 83816-1336

j

JIMBRANNON
CLERK OF THE DISTRICT COURT
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i Deputy Clerk
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RONNEL E. BARRETT, an
individual; GREGG HAMMERBERG,
an individual; ERIC J.
an individual; and MATTHEW
WILLIAMS, an individual,
SUPREME COURT NO.:
43639

tioner/Appellant,
vs.
HECLA MINING COMPANY, a
Delaware corporation; JOHN
JORDAN, an individual; DOUG
BAYER, an individual; SCOTT
HOGAMIER, an individual; and
DOES I-X, unknown parties,
Defendants/Respondent.

KOOTENAI COUNTY NO.:
CV 2013 793

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on 20th November, 2015,
I lodged an original transcript, totaling 62 pages, and
three copies of the

lowing hearing (s):

Motion for Summary Judgment held on July 28, 2015,
the above-referenced appeal with the District Court
Clerk of the County of Kootenai in the

rst Judicial

District.

Nunemacher, CSR,

RPR

J. TESTER, an individual;
WILLIAMS, an individual,

Petitioner/Appeilant,
V.

HECLA MINING COMPANY, a Delaware
Corporation; JOHN JORDAN, an individual;
DOUG BA YER, an individual; SCOTT
HOGAMIER, an individual; and DOES 1-X,
unknown parties,
Defendants/Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT
DOCKET NO. 43639

CLERK'S CERTIFICATE OF SERVICE

I, Jim Brannon, Clerk of the District Court of the First Judicial District of the
State of Idaho, in and for the County of Kootenai, do hereby certify that I have personally
served or mailed, by United States mail, one copy of the Clerk's Record and Transcript to
each of the Attorneys ofrecord in this cause as follows:

ERIC S. ROSSMAN

737 N. Seventh St
Boise, ID 83702
IN

Michael E. Ramsden
PO Box 1336
Coeur d'Alene, ID 83816

I have unto set my hand and affixed the seal of the
Jim Brannon
Clerk of District Court
By:

an individual;
WILLIAMS, an individual,

Petitioner/Appellant,
V.

HECLA MINING COMPANY, a Delaware
Corporation; JOHN JORDAN, an individual;
DOUG BAYER, an individual; SCOTT
HOGAMIER, an individual; and DOES 1-X,
unknown parties,
Defendants/Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT
DOCKET NO. 43639

I, Jim Brannon, Clerk of the District Court of the First Judicial District of the State ofldaho, in and for the
County of Kootenai, do hereby certify that the above and foregoing record in the above entitled cause was
compiled and bound under my direction as, and is a true, full and correct record of the pleadings and
documents under Rule 28 of the Idaho Appellate Rules.
I further certify that no exhibits were offered in this case.
I certify that the Attorneys for the Appellant and Respondent were notified that the Clerk's Record and
Transcript was complete and ready to be
by U.S. mail, postage prepaid on t h e - ~ - I do further certify that the Clerk's Record will be duly lodged with the Clerk of the Supreme Court.
In witness nm,~""''~ I have hereunto set my hand and affixed the seal of said Court at Kootenai County,
Idaho this _ _ _ day __,~~--:._;,_•
JIM BRANNON
Clerk of the District Court

Deputy Clerk

